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NOl'l('ll: 'l'his ollnot¡ ¡.1 srh¡act to.fôrilìa¡ rcvvon bLfirc ptthlitttrtrtt n thL

bonxl vitutcs of NLllll dccisions. lleadtrs rtt rar¡tttc.l to nlt¡lí tlt(' lar-

cLuti|e Sccrcldr!, Ntttit¡nal I.ob¡¡r Iìelatit¡ns lloonl, l|lashìngutt, l).('.
20570, ú ùnt' ty7ographicol or othcr-/itrtùal u1lrs so tl¡d! u)rr¿( lto,ìs t1t¡1

l¡¿ ittcl¡nlql in th¿ houul ¡t>lttn¿.ç.

Creative Vision Resources, LLC ond Local 100' United
Lahor Unions. Case l5{A-020067

August 26,2016

DECISION AND ORDER

BY CHAIRMAN PEARCE AND MEMI]I1IìS MISCIMAT{RA

AND HIROZAWA

On January 7,2013, Administrative Law.ludge Keltller
W. Locke issued the attached decision. The General

Counsel filed exceptions alld a supporting briefì the Re-

spondent filed an answering brief, and the Genet'al Coun-
sel filed a reply brief. The Respondent filed cross-excep-

tions ancl a supporting brief, the General Cottnsel filed an

answel'ing brief, and the Respondent fìled a reply brief.
The National Labor Relations Board has delegated its

authority in this proceeding to a three-lrrelnbel'panel.
The Board has considered the decision and the record ill

light of the exceptions, cross-exceptions, and briefì and

has decided to affirrn the judge's rulings, findings,r and

conclusions only to the extent consistetlt with this Deci-
sion and Order', to anrend his remedy, and to adopt tlre rec-
olnmended Order as nlodified and set forth in full below.2

We adopt the judge's fìndings, as to which thet'e are tro
rexcepfions, that Creative Vision Resotlrces, LLC (the Re-

spondent), was a legal successor to single enlployer M &
B Services, Milton Belry, and Berry Services, Inc. (Bet'ty

Ill or the predecessor), and that it violated Section 8(aX5)

and (l) of the Act by failing to recognize and balgain irr

good faith with the incumbent employees' balgainirrg lep-
resentative, Local 100, United Labor Unions (the Union).
For the reasons set fortlì below, however, we also fitld,
contlal] to the judge, that the Respondent was a "perfectly
clear" successor and that it violated Section 8(a)(5) and ( I )

of the Act by failing to plovide the Union rvitlt notice or

an opportunity to bargain before inrposing initial ternrs

and conditions of enrployment for the unit errrployees.

I Tlrere are no erceptions to thejudge's l-inding that thc fìcsl)ond!'nl
did not violate Sec. 8(a)(-i) and (l) by trnilatcralll cltangtng lltc uar trrril

ernployees are assigner.l to trucks. Accortlinglv. rre al-l-irln thc'.jLrdgc s

disr¡issal ot' that Âllcgation.
'l'he Respondent has exceptcd to sotnc ol'thc.jtttJgc s credrhrlitl lìrltl-

ings. The Boattl's establishecl policv is uot lo ovcrrulc an atlllltrlistlrtiVc
law.judge's credibilit-v resolutiolts ttnless lhc clcar ¡trc'¡lttntlcralrcc- ol'aìl
the lelevant cvidence convinces us that they art rtìcorrcct. Stundurtl l)r.t

lltall Products.9l NLRB 5,1.1 ( l95(-r). enll ì lì8 l:.ltl i(rl (id Crr I 95 | )

We have calefìtlli, exanrirred the recor<l arrd lìtrd no basis lìrr tù\ t-rsirrS

the findings.
I We shall srÌbstitutL'a ncrv Ordcr and nttticc to conlbr¡n to llìc vrola-

tit¡ns lbund and in accordance willtDurhon S¿,/rr¡ol.\¿rlrt'¿s. -ir)0 NI-lìß

l. Facts

Richard's Disposal is a waste disposal cotnpany operat-
irrg in tlre gleater New Orleans, Louisiana atea. Since
2007, the Union has represented a unit of employees,
called hoppers, who ride on the back ofthe garbage trucks
operated by Richard's Disposal and enrpty garbage cans

into the trucl<s.3 Prior to June l, 2011, the hoppers were
ernployed by Ber'ry lll, a labor supply company.

ln 2010, Alvin Richard IIì (Richard). the vice president

of Richard's Disposal and the son of its owrret', decided to
fonn the Respondent as a llew labor supply colllpaÍìy to
provide hoppers to Richard's Disposal. The decision was
pronlpted by concerns about Berry lll's lax lnanagenlent
practices, including, anrol]g otller things, its treatmelrt of
the hoppers as independent contl'actors. The t'ecord shows
in this respect that Ber'ry lll paid the hoppers a flat rate of
$103 per day with lro overtime, and ntade no deductions
f'ol taxes or social security.

The tlansitiorr fi'om Berry lll to the Respondent was

scheduled to take place on May 20,201I .a In anticipation,
Richald had an employee handbook and safety lnanual
prepared in May. He also prepared applications for enr-

ployment, whiclr, along with Federal and State tax with-
holding forms, were to be distributed to current Beny IIÌ
hoppers. Richard distributed applications to approxi-
mately 20 Belry Ill hoppels, and informed them of celtain
changes in their terms and conditio*ns--oJe-mployment, in-
cluding that the Respondent rvoufa pai'$t'l'pei'lióur with
overtilne, and that it would deduct taxes and social sectt-

rity from their paychecks. Richard also asked Berry lll
hopper Eldridge Flagge to assist him in passing out appli-
cations. Between mid-May and June l, Flagge passed otlt
approxinrately 50 applicatiorrs. Richard did not infornr
Flagge of the new tenns and conditions of employntent
ancl, consequently, Flagge did not inform any ofthe hop-
pers to whonr he gave applications that their ternrs and

conditions would change under the Respondent.
Beny lll hoppers who wished to retain their jobs after

the transition wele nrerely required to conrplete an appli-
cation and a W-4 tax fbrnr. As f'ound by the judge, "fìlling

No. 85 (2014), and,ldt'o,Sen' of Net'Jersev, Ittc.,363 NLRB No. l-13

(2016).
I'fhe rìost recent collectivc-bargaining agreenlenl between tlle Unìol1

and Benl lll rvas eflèctive lrv its lcrt¡s liont Septentber l,2007 through
August3l.20l0.

'l he bargaining Lrnit origrnally inclutletl Berrl' III-enr¡tloyed hoppcls
u,lro rlorked on garbage lrucks both fbr Richard's Disposal ancl lor Metro
I)isposal. anolher wasle disposal conrpan¡. Al sollle point in linte, Ber¡]
lll losl its contract with Metro l)isposal arrd ceased providing hoppers to
lhal c0r'rparìy.

I All datcs are in 201 l. unlcss other\\'ise stated.

364 NLRB No. 9l
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out the application . . . \ùas a fonnality, albeit a required

one." The Respondent did not interuiew candidates for its
hopper positions, review their qttalifications, ol' check

their references.5 Indeed, Richard acknowledged that, by

submitting applications, Berry lll hop¡lers rvele agreeirrg

to work fol the Respondent and the Respondent was agl'ee-

ing to hire thenr.
The transitiort did not occur otl May 20, as initially

planned, because the Respondent had not obtained suffi-
cient applications from Berry lll hoppers to fully staff the

trucks. However, by June l, the Respondent had approx-

imately 70 completed applications fi'om Berry III hoppers.

On that date, Richard cancelled Beny III's agt'eetrent 'witlt

Richard's Disposal.
Beginning ot.t June 2, the Respondent began supplying

hoppers to Richard's Disposal. At a¡rproxirnately 4 a.nr.,

the hoppels assenrbled in the yard as ttsttal, to await as-

signment to a truck. They were ntet by fornrer Berry III
supervisot', Kalen Jackson, rvhottr Richard had lrired on

June l. Jackson infornred all ofthe hoppers present that

"[t]oday is the day you start working under Creative Vi-
sion." Jackson then explained to them the terms ulrde¡'

which they would be working, including, among otlrer

things, the $l l-per-hour pay rate, the deduction ofFederal
and State taxes, and a number ofnew employnlent stand-

ards and safety rules. Some of the hoppers refused to work

:.. upoll lealning of the new terms. A sufficient trumber of
.-:t: : - hoþþei:s:ternained, however, to staff the trtlcks. Thtts, on

its first day of operations, the Respondent supplied 44

hoppels to Richard's Disposal, all of rvhonl were fornret'ly

employed by Berry IIL
On June 4, the Respondent distribtrted an enlployee

handbook and safety manual to the hoppers, which set out

a number of new rules and etrploynrent standards.
On June 6, after learning that the Respondent had re-

placed Belty llÌ and retained the inct¡rrrbent enrployees.

the Union's State Directot', Rosa Hines, hand delivered a

letter to the Respondent demanding that it recognize tlre

Union as the hoppel's' exclusive represerrtative f'or collec-
tive-bargaining purposes. Tlre Respondent did rlot reply.

5 Richard tesliiìed thal b¡' soliciting applicatiorrs fìonr lhc llcrr¡ IlÌ
hoppers, he uas agrecing to hire tlrcltr "il'Ihel ncedcd thcllr " ]-hr'rcctlrd
establishes that the Respondent "lte'erlcd" all 70 ol the Bcrrl llì hoppcrs

tìonr rvlronr it solicitcd a¡rplications. Rrchard's l)ts¡rosaì o¡rcrrtcs (r dals
per lveek and sends oul 20-22 trucks pc¡ day. rvrth 2 hoppers on cach

truck. Because alì of'thc hoppcrs do not shorl u¡l lìrr l tlrk cvcn dav- lhe

Respondent etrplo¡s rnore than thr' nrilrirnulr lttttllbcr ol hoppcrs {'10-
,14) required to lilly sliìlTlhe trucks on a ¡;articulat dav 'l hc Iìr:s¡rolrd-

erlt's weekl), payroll usually iltclt¡dcs bel$'cr-n Ól ¡ntl (r7 hoppcts irnd.

Il. Discussion

ln NIRB v. Burn,ç Secw'ity Serttices,406 U.S. 272,281-
295 (1972), the Supreme Court held that a successor eln-
ployel is not bound by the substantive tertrrs of a collec-
tive-bargaining agreement negotiated by the predecessor

and is ordinarily fi'ee to set initial ternrs and conditions of
ernployment unilatelally. The Court explained that the

dufy to bargain will not normally arise befol'e the succes-
sor sets initial terms because it is not usually evident
whether the union will retain majority status in the new
work force until after the successor has hired a full cont-
plenrent ofernployees. Id. at 295. The Court recognized,
however, that "there will be instances in which it is per'-

fectly clear that the new enrployet'plans to retain all ofthe
employees in the unit and ìn which it will be appropriate
to have hinr initially consult with the ernployees' bargain-
ing representative before he fixes terms." Id. at294-295.

The Board in Spruce Up Corp , 209 NLRB 194, 195

(1974\, enfd. per curianr 529 F.2d 516 (4th Cir. 1975),ad-
dressed the "perfectly clear" exception, and fot¡nd it was

'1'estricted to circumstances in which the new employer
has either actively or, by tacit inference, nrisled enrployees
into believing they would all be retained without change

in their wages, hours, or conditions of etnployment, or at

least to circumstances where the new entployer . . . has

fàiled to clearly announce its intent to establish a new set

of conditions prior to inviting forpe¡ employees to accept
enr pl oym ent.'r (Footnote'omittetl:)Ì"A'ôtriówledging that
"the precise ureaning and application ofthe Coutl's caveat

is not easy to discern," the Board reasoned that "[w]hen
an ernployer who has not yet conrmenced operations att-

noì.urces new tel'lns plior to or simultaneously with his in-
vitation to the previous work force to accept ernployrrtent
under those tenrs, we do not think it can fairly be said that

the new enrployer 'plans to retain all of the ernployees in

the unit,' as that phrase was intended by the Supt'ente

Coult," because of the possibility that many of the enr-

ployees will reject employment under the new tel't'tls, and

therefore the urtiort's nrajority status rvill not cotrtillue in

the new work f-orce. Id.ó

In subsequent cases, tlle Boald has clarified that the per-

fectly clear exce¡rtion is not linlited to situations rvltere the

during in its first ó nrontlrs o1'operation. lhe Respotrtlent emplo¡ed ovcr
I 00 ho¡rpcrs.

" Althou-eh the Court in 8r¡rrs. and the Board in Sprrce Up. spoke in

tcrnrs ol'a ¡rlan to retain a// ofthe entployees in the unit, the Board has

subscqucntly clarifìed that the relevant inquiry is rvhether the successor

plans lo rÈtain a suflìcient nurnber ol'thc predecessor's entployces so that

llr.- union's maiority status tvill continue. See Gal/orra.¡, S< l¡ool l..ines-

32 I Nl..lìB I 422. I 426-1 427 11 996). Spi r:er / krott, I ttc.. 2 I 9 NI-R B 20.

l2 ( 197-5). enld. 54() F.2d 841 (6th Cir 197ó). cc'rt. denied 429 tJ.S. I040
(19711
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successot' fails to announce initial employtnetlt terllls be-

fore it fornrally invites the predecessor's etrtployees to ac-

cept enrployntent. Rather, a new etrrployer lras an obliga-
tion to bargain over initial terlns whelr it displays an intent

to errploy tlte predecessor's ettrployees withor¡t making it
clearthat theil'errploynrent will be on difierent tel'ltrs fi'olrr
those in place with the predecessot'. Canteen Co , 317

NLRB 1052, 1053-1054 (1995). enfd. 103 F.3d l3ss (7th

Cir.1997).7 ThL¡s, in applying the "perfectly clear" excep-
tion of Burns,tl'te Board scl'utinizes trot only the succes-

sor's plans r-egarding the l'etention of the predecessol''s

ernployees but also the tinring and clarity of the succes-

sor''s expressed intentions concernittg existing terlls alrd

conditions of ettrploynrent.
Here, the judge found that "[t]he record leaves Iro doubt

that the Respondent[] . . . intended to enlploy the ho¡rpers

wol'king in the Belry III bargaining trnit, and nrade no ef'-

forts to hire hoppers fi'olrr other sources." As set forth in
Richard's testinrony, c¡ted by the judge. Richard agreed to

hire the Berry lll hoppers who submitted applications.
Notwithstanding this clear intent, the judge found that the

Respondent was llot a "perfectly cleal'" successor within
the meaning of Spruce Up, because it "did not fail to coln-
nrunicate candidly with the hoppers" about its intetrt to set

its own initial terrns. In so finding, the judge relied on the
factthat, between mid-May altd June l, Richard "coltll.tlu-

r: . ,., nicated at least sotnq infortrration" about initial ternrs "lo

'.',.. ", 
,,',',:,..at least sorne of the hoppers." Additionally, the judge

cited evidence that an unknown nttmbel'of hoppet's heard

a rumol' while they were still enrployed by Berry lll that

the Respondent would be paying $ll per hotrr. Finally,
the judge placed heavy reliatrce on Jackso¡r's June 2 alr-

nouncement of initial ternrs and conditions of enrploynrent

1 ln Cnnteen, the Board lound that a successor "elf'cctrvr'l)' ând clearly
conlrlunicated . . . its plan to retain the pt etlecessor ctrt¡rlttt ees" bY cx-
pressing to tl¡e union its desire to have the enrplot c'es s!'rvc a probaliorr-

ary peliod withottt trentioning atr¡ chatrges itr ctlploYrtletrt colldilions.
Therefore, it becanre a perlèctly clear successor at that point. arrd --l'as

not entitled to unilaterallv intplenrettt ne\\: \\'age ratcs" tlrr- rre'\t da\'. dur-

ingemployrrentintervie\\,s. Itl.,citing lìrenont l--otrl.289 Nl-lìIl 1290-

129Ç1297 (1988): Ronan ('atholic Diocese ol BrooÍlrrr, 122 Nl-Rll
f052 (1976). enlì deniecl in rcìevant parl stlb norì1. \'tt:oreth llegional
fligh School r. ¡/¿RB, i49 F.2d 873 (2d Crt. 1977).

I Thejudge also dismissed the conlplainl allcgation thal. ercn ¡ssutn-

ing the Resporrdent \\'as a regular Blrls sr¡ccessor. rl vtolatcd Scc 8( a X 5 )

and (l) by unilaterally inrplenrenling netv l'ork rulcs tlrrough thc errl-

ployee handbook and safety nr¿urual. alic'r 1ìtr' ltargatttittg o[)ligatr()n at-

tached. 'l-he General Counsel has excc¡rled. ìn ìrght ol'orrr lrndrng bclorr
that the Res¡rondent u'as a "pcrlèctll'clear" successor. le lind it ttrltlcc-

essar.r' to pass on the General Counscl's alternate lhcon

'See, e.g., EIf Atochem ltorth .lnterictt, |nc..339 NI.lìIl 79ó. ll07
(2003) (successor incurs "obligatiorl to bargain o\'!-t inilrûl l!'rms ol (-lll-

Þlo) rllent \vlìen it displays an intcnt to cr11l)lol thc ¡rredcccssor's ent¡llo1'-

ees rvithoul nraking it clear to ll]osc r'nrployces thal therr cnr¡rlo¡ nrcnl
rvill be on tc'rnrs dil'lèrent fronr thosc tn placc l,tth thc ¡rrcdccessor ent-
ployer''). Crttilcett.3l7 Nl-lìB at I053-1054. llelnrtk (-orp, i0l Nì.1ìIl

to the hoppers who had asserîbled for work and were
awaiting assignrnents. Accordingly, the judge concluded
that "before it began operations, hoppers in the Beny III
bargaining unit were aware that Respondent intended to
make a nunrber of significant changes." He therefore
f'ound that the Respondent was a regular Barrs successoL
that lawfully exercised its prerogative to set initial ternts
and conditions ofemploynrent that differed from those es-

tablished by the predecessor.s We disagree, for the rea-

sons that follow.
As described above, by submitting applications, the

Berry Iìl hoppers were agreeing to work fol the Respond-
ent, and the Respondent was agreeing to hire them. The

.ludge's reliance on Jackson's June 2 annottncement that
the hoppers were now working for the Respondent attd un-
der new ternrs and conditions of enrploynrent-rnade after
the hoppels reportecl to worl< and wele awaiting their h'uck
assignments for the day-ignored Boald decisiolls clari-
fying tlrat, to pl'eserve its authority to set initial ternts and

conditions of employrnent unilaterally, a successor m[lst
clearly annourlce its intent to establish a new set ofcondi-
tions priol to, or sirnultaneously with, its explession of in-
tent to retain the predecessor's employees.e The Board
has consistently held, nloreovet, tltat a subsequent an-

nouncement of new tert'ns, even if made before forn.ral oË
fers of ernployrnent are extended or the successor com-
lìlerìces opàruiio,,., will not vitiate the bargaining obljga-
tion.thqt is trigger,ed when a successol explesses an intent
to l'etain the predecessor's employees without making it
clear that their employnrent is conditioned on the ac-

ceptance of new terms.lo
ln the present case, thejudge's own factual findings es-

tablish that the Respondent expressed an intent to retain

128. 128 li. I (1991) (obligation to bargain over initial terms colr-
lnenced when nerv enrplover infbrnled employees that they could ex¡rect

lo be rr'tained rvithout rrentiouittg changes in preexisting terns),C.M.8.,
1nc..225 NLRB 514.514-515 (197(r) lobligation to bargain over initial
lerms corrn]enced rvhen nerv enrployer infbrmed the union that it in-
tended to retairr the ¡rrcdeccssor's errrployees l,ithout ntentiolrirrg
changes in ¡rre'existing lerrns. rathcr lhan on later dales l4ren applications
l-or cnr¡rloynrent were solicited or rvheu the tttrion atrd llre nerv emplo¡ el
nlcl to discuss contract revisions).

l" See. e.g.. Nexeo Soltttiotts, LLC,364 NLRBNo. 44,slip op. at 5-7
(20I ó) ("the bargaining obligation attaches \\,hen a successor expresscs

¿ìn inten( to rctain the predecessor's cnrplovees rvithout ntaking it clear
that crI¡rlovrrent rv¡ll be conditioned on acceptance ot'new terms". lhe

subsequert ânnouncenrent of ne\\'tcilìrs rrill not-justit\'a refisal to bar-

gitrn)..,ldams & ,1ssoc'iate.s, lnc'.,363 NI-RB No. 193. slip op. at 3-4
(201 6) (''l'he Board hascùnsisterìtl), held. . . that a subsequent aÍìnoutlcc-
nle'nt ol ne\\, tcnrls. cven il'rnade bcf'ore lbrnral olters ol etn¡rloynrc'nt are

crtendctl. or belbrc the successor conrtrtences o¡lerations. t'ill not vitiatc
thr'bargaining obligation that is tliggeled when a successor expresses rtl
intcnt to relain the predecessur's enrplot,ecs ü'ithout nraking it clear that

thcir cnrploynre-rrt is conditioned on the acceptance ol nerv tcrms.'').
Dttl'ottt Dotr lìlostouers, LLC.332 Nl-RB 1071. llJ74 (2000) ("The
Bo¡rtl lras corrsislenlly lbund th¡t an annourìcenlent ol'new telms rvill

J
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the predecessor's employees between mid-May and Jtlne

l. Exanrining the evetrts culnrinating rvith the June I can-

cellation of Berry lll's agreenrent to provide hoppers to
Richard's Disposal, the judge fotlnd that it was "pelfectly
clear," using those words in their ordinary sense, that the

Respondent intended to letain the Berty III hoppers as its

new work force and continue operatiotls largely un-

changed. The judge emphasized that the tl'arlsition florn
Berry III to the Respondent would be an abrupt shift, and

Richard had to be sure he had enough hoppers lined up to

staff all of the tlucks in advance. The judge additionally
ernphasized that the Respondent "lnade lto efforts to hire

hoppers froln other sources,"rr and he opirted:

If the Respondent had not intended to hire the llelrbers
of the bargainirtg ttnit, en tl.ìasse, Richard [] or sonreone

notjustily a lefisal to balgain if. . . the employcr has earlier exprcssr'd

au intent to retain its predecessor's entploYees u'ithout indicating that

ernploymerìt is conditioned on acceptance ol'trerv ternls."). r'nltl. ?9Ó

F.3d 495 (6th Cir. 2002\, Canteen,3lT NLRB at 1053-1054. .S'¡alco

Fcntners lllarket,237 NLRB 373, 373 (1978) ("IW]here the ncrv enl-
ployer's offer of different ternrs rvas sitlultaneous u'ith thc cxPression of
intentlo retain the predecessor's employees, the Board has l'ound no dul¡'

to bargain over initial employment terms. I-lorvever, l'here tlre of'ter ol'

different terms ìüas subsequent to the expression of intent to reltrin the

predecessor's enr¡:loyees, the Board has regarded the expression of ¡ntent

as controlling and has fbuncl that the new entployer was obligated to bar-
gain with,uriion befbre frxrng initial terms." (internal citations or¡itted));
Rciman C(ithotic Diocese of Brookl¡Lr, 222 NLRB at I 055 lobligation to

bargain over initial terms commenced ri,hen the chail'man o1'the nerv eln-
ploler's boarcl oftrustees expressed an intent ìo retairl tlte prcdccessot's

em¡rloyees rvithout rîentioning any changes in preeäisting terrrs; obliga-

lion was not vitiatecl rvhen protnise to rehire was laler disavorved and

employees were specifrcally informed-before lormal clllèrs of enrplot'-

ment were extended and operations began-thal enrploytllent would be

on llew ternrs and that the new employer "has no intentitln ol- being bountl

by the tern.ìs and contlitions ol'entploynrent lvhich pre'r'ailed" tlllder lhc
predecessor).

'Ihe dissent algues tlìat the Boar(l's case larv holding that a llew ellì-
ployer must announce its intcnt to estal¡lish lle\\'lerlns prior lo or stnrul-

taneously rvilh its expression of intent to retain lhe ¡rredeccssot s ctlt-
ployees to avoid "perfèctly clear" succcssor stalus shtluld nol conlrol in

tlre "uniquc fhcts" of'this case. Specifically. the dissent asserts lhat trc-

cause the Respondent's hiring process "rernained ilt a statc ol'lìur rtght

up to the nronrent or1 June 2 \'hen tlte hoppcrs accc¡ttctl ctrl¡llovtltc'rt bv

boartling lhe garbage trucks to begin l'ork." tlre "chronological crltl-
point" lbr deternrining rvhether the Rcs¡rotrdetrt rvas a perlccll¡ clcar st¡c-

cessor "Nas June 2, its lirst day of'operations. l-his argulltc'nt lìtrlda-

rrentally miscotrstrues thc "perfeclly clcar" excc¡ltion lll Birrrs- the Str
preme Court recognized thal there \Yill be illstances lll \\'lllch lt Nrll pcr-

l'ectly cfcar beþre the hiring ¡rrocess is corlr¡rlele lll¿ì1 tlÌc stlcccss()r lll-
tends to hire the predecessot's errployL-es as a nra.iority ol its lllllial l ork-

force. Irr those circunrstances. the Cot¡rt stated tllat "ll u'rll bt a¡l¡rro¡lrtirtr'

to have Ithe successor] initially consult rvitlr tlrc ctnplovccs bargatnttrg

rellrese¡ltative belbre he lìxes tertlìs.'' 406 U.S. lq-l-2t)5. l'ìrc Court

contlasted that situalion wltl] the tÌlore comlloll slluallt)ll \\ hclc lt nlrY

not be clear until the succcssor ctlplot c-r has hirccl lrls lìtìl ctlrlr¡llctncttt

ol employees that hc has a dutv to bargain ri'ith il uttlotl. sìtlcc tt \\lll nol

be evident ulttil thcn that the ltargairring re¡rrcsrrrlrlir c r!'l)Icscnts a rlì¿tr

joritl,ol the e'nrployecs in the unit ." ld Although thc'IìLraltl rn

-i .- i-...:r '.-. ,: .,.:

working for him would have intelviewed applicants, ex-

amined qualifications, and checked refereÍìces. Instead,

the Respondent chose nrelely to distl'ibute applications,
with W-4 folms attached, to the hoppers in the Beny lll
bargaining unit. Typically, ajob applicant does not fill
orìt a 'W-4 form until hiled, so inclusion of the tax folm
with the application suggests that the Respondent had

little doubt about whom it would hire.

Relying on these facts, and Richard's own testinlony that he

was agreeirlg to hire Berry Ill hoppers who subnritted appli-

cations, the judge found that there was 'ho doubt" that the

Respondent intended to t'etain the Berry Ill hoppels as its new

worl( force and that "filling out the application and tax forms
was a formali|."r? See Codillac Asphalt Pcn¡ing Co.,349

Spnrce Llp held that "[rvlhen an enrployer who has not yet commenced

operat.ions aullounces neN ternls. . . rve do not think it can fairly be said

that the nerv c'nrployer'plans to retairr all oftlre ertrployees in the unit,"'
(209 Nl.,RB at 195), the Board has consistently required that the an-

nouncerîent ol'new terms be made prior to or simultaneously with the

ex¡rressiorr ofintent to retain. And it is irrelevant if, as is often the case,

the hiling process is incomplete or "in a state of llux" at that point. See

cases cited alrove and in footnote 9.
rr The Respondent contends in its answering briefthat iÎ sought ap-

plicants fr.onr sources other than the predecessor's enrployees. Horvet'er,

the Respondent did not except 10 tlìejudge's contrary fìnding. It is there-
fbre procedurally f'oreclosed from raising the issue for consideration by

the Board in its answering briefì See Richmond Dislricl N-eighborhood
(-enter,36l NI¿RB No: 7.f; slip op. at l, fn. I (2014), citing ,Vhite Êlec-

tricol Constntction Co.,345 NLRB 1095, 1096 (2005) at¡d Bolrcmiatt
Club,351 NLRB I 065, 1 067 fn. 6 (2007); see also the Board's Rules and

Regulatìons Sec. 102.46(l¡X2) ("Anl,exception to a ruling, fìnding, con-
clusion, or reconrmendation which is not specifically urged shall be

dcer¡ed to have been waived.").
l2'fhe Respondent and our dissenting colleague do not challenge the

.juclge's Iinding that. by dislributingjob applications and W-4 f'ornts to

the Berry Ill hoppers, the Respondent rvas olfering to hire them. How-
evcr. lhe.v corltend that lhe Responclent's incltlsion of the W-4 f'ornrs rvith

tlrr'.job applications also signaled a fìlntlanrental change itr the hoppers'

lclnrs and conditions ol etrploytnenl. narllely, that if'they accepted enl-
ploymcnt. they rvould cease beirrg independent contractors with no taxes

withhcltl. 'fhet, argue, lherel'ore, that the Respondent tinlely inlbrnled
lhc lrop¡;ers that cnrploynrent was beiltg offtred ott dif fèrent tern'ìs. We

disagree. As disct¡ssctl âbo\,o, to avoid "¡rerlectly clear" successot
status- a nerv ernplol'el must "clearh'annoultce its intent to estal¡lish a

ncu,set ol conditions" prior.to or sinrultaneousl¡ u'ith its ex¡rressiotr ol'
¡rìtent to retain the predccessor's enrployees. 209 NLRB at 195. Canteett,

3 I 7 NLRB at I 0-51-l 054. Although the announcetlleut need not be ¡lìade

rn an¡'particular f'ornr. it urtlst be sulïicientl¡, clear tlrat a reasonable enl-
plovce in like circunrslances u,or¡ld tmderstancl that cotttitttted entplo¡'-

nrcrrt is conditiotred on acceplattce ol'materially diflèrent terl,l,ìs lioln
those in place undcr the predecessor. 'ì-he inclusion ofW-4 Íbrnrs u'ith

1ob ap¡rì r catìons. ivi thout explanatiotr. lct a I otre an express announcement

th¿ìt ta\cs would lre rvithheld lionr tlre ho¡rpers' pa)'. \\ias totl anllriguotts
to nr!'cl this standard. 'fhe record does not tlisclose whether the hoppers

rccc'rvcd N-4 fbrrls rvhcrr thel'ap¡rlied tt¡ rvork lbr Bcrrl' lll. Ftllther.

irlthough th!'telm "indcpendcnt contractor' has been usetl in these pro-

ccc'dirrgs to describe thc hoppers' c'ttt¡tloytrtettt stattls ulldcr Berry IIl.
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NLRB 6, 1l (2007) (fìnding that "by offering job applica-
tions and'W-4 fornls to [the predecessor's] enrployees . . . [the
snccessor'] invited the enrployees to accept employnrent").
Based on this cornpelling evidence, we find that Jackson's

announcelnelìt ofnew tenls on June 2 cante too late to re-

move the Respondent fi'orn the "perfectly clear" exceptiorr.

Nor do we find that the rvol'd-oÊtlouth contntulrication
an'ìong tlre hoppers about the Respondent's new llay rate

was legally sufficient notice to the lroppers ol the Union
of the Respondent's intent to establish tlew terlxs atld cotl-
ditions of enrployment. The judge fbund, and we agree,

that "the record affords no way of quantifuing holv tnany

of the hoppers had learned about the $l lper hour wage

rate ol tlre othel tenns and conditions of enrploymetrt be-

fore they reported for work . . . on June 2." Only orte hop-
per, Anthony Taylor, testifìed that he leartted about the

new pay rate before June 2. However. he was not able to

identif, tlre source ofthe infornlation, other than to state:

"we all congl'egate out thel'e in the rnolning. We been

knowing that." ln addition, Union director Hines testified
that, in May, several hoppers told her that they heard a ¡tew

company was taking over for BeI|y III, and at least one

hopper told her that he heald the new conrpany would be

paying $11 an hour. Hines questioned the hop¡rers, but
"no hopper' . . . could confirl.n wlrere lre got it lionr" or
"say that anyone in authority of their . . . ltew ellployer to

be, ha{ stated that [their pay] would be $ll an hour."
From the perspective of the employees and the Uniqn,,
then, the infornration about the Respondent's tlew pay rate

there is no evidence that the hoppers considered themselves lo be ¡nde'-

pendent contractors" ratlrerthan "elÌ¡tlo¡,9g5" ol'Berw lll in a bargrinirrg
unit represenled by the Union. F-urthermore, a nurrbcr ol-lrtlppers l'rolc
on their W-4 fbrnrs that they rvere exenlpt lÌonì pat'itlg larcs. sttggcstirrg

that they did not understand tha( taxes rvould be rvithheltl lionr thctr ¡ra¡
ifthey accepted enrpìovnretrt rvith the Res¡ronde'rrl. let alorre 1lìat thcir
telms arld conditions ol employnrent rvould be changed. l¡rdee d. rlotrc ol

the hop¡:ers testified that thel'understood that the Respondeììt l)lânn!-d to

deduct taxes fìom their pay bclore -Tacks<ltt s anttotlrlc!-nlctìl on .lune 2.

l-he cases cited by our rìissenting collcague arc tlistttt-ltttsltable. lrl
Ridgevell's, lnc'..334 NLRB 37 (2001)- cnfd. 38 l:i'tl.Âppx 29 tf) C

Cir. 2002), the nerv eurployer. during onu' ol'its l'irsl corltacts \\'¡th thc

union ancl befbre the hiling proce'ss or op!-ratiorls be'gatt. c-rptcssly ttl-

f'or¡ned the union that it rvould utilize the pre'tlecc'ssor's etttplttt'er's only
on an independenl contractor basis. 'l'he Board lìluntl thal tlre arlnounce-
r¡ent rvas both "tintely" ancl ''substântive, putting thc tt¡tiorl tlrt nollcc lh¿ìt

a new set 01'employment conditions rvoulcl be in cllict.' ld. îl i7. Sinr-
ilarly, in S & F Ãlorket Street lleulthcore, LL('t'. l¡'|,R8.570 l: 3d 35J.
3ó0-_361 (D.C. Cir. 2009). denying enl. lo llttntlsot ('otttqles<cnt ('cntar

ofNorrh Long Beaclt,35l Nl-RB 975 (2007\. the court lìrund that bl
expressly inlbrr.ning the predecessor's emplolecs lhlt ant cnrplrtrlnrcnt
ri'ould be "a1 will," the successor signaled a signtlìcant antl ntal.'rr¿l

change lïorn enrployrnent und!'r the ''iLtst causc' ¡rrovision ol llìc coll!'c-
tive-l¡argaining Âgreenlent bct\r,een thc ¡lrecleccsstlr âllti lncunlÌrL'nt tlrl-
ion. llere. in contrast. the Res¡rondcrtl did nol c-xpressll itrlìrr¡ll thc l ltl-
ion or the hoppers thal the hoppers loultl bc trL'atcd as !'nlplo\ces riìthr'r

was unsubstantiated lulnol or gossip until it was con-
firnred by Jackson on June 2. Gossip, conjectul'e, and un-
substantiated nllnors cannot take the place ofthe clear an-

nouncement of intent to establish a new set of conditions
required by Spruce Up.t3

Sinrilarly, we find Richard's cor.lllnunications of new
ternrs to approxinlately 20 Beny lll hoppers between mid-
May and June I did rlot remove the Respondent fi'om the

"perfectly clear" exception. Thejudge found that Richard
"told sonle of the lroppers-those to whom he gave enr-

ployment application fol'nls-" of the planned changes in
tenrs and conditions of employtnent. Richard testified
that he distributed applications to only 20 hoppers. The
only othel person who distributed applications was

Flagge, and the credited testinrony establishes that Flagge
did not inforrr any of the hoppers to whom lre gave appli-
cations of the Respondent's new ternrs. Accot'dingly, the

record cleally establishes that the Respondent failed to
give notice of different initial terms to 50 of the apploxi-
nrately 70 Berry III hoppers f}om whorn it solicited appli-
catiolrs on or before June l.

To hold that a successor can avoid the obligation to bar'-

gain over initial tenns in these circumstances would invite
abuse. A new enrployer, wishing to take advantage ofthe
skill and experience of the incumbent employees while
avoiding the bargaining obligation of a "perfectly clear"
succes.sor, would be encouraged to announce changes in
p.reexisting terms to only a select few incumbent enrploy-
ees, while allowing the majolity of the employees to be

lulled by its silence into not seel<ing other work. Such a

tharr as independerlt contractors. And it did not ittl-onn the Inajority of
the hoppers that thev rvould have taxes u,ithheld fronr their ¡ray until after
the bargaining obligation had already attached.

ryl'he.judge lbund that Jackson notified sorre ofthe hop¡rers "in ad-

vrncc. rvhile tlrey rvere still working lor Berry IIl," about the Respond-
cnt'srnitialterrlsandconditionsofenrlllo),nìe¡1t. lnsofinding.thejtrdge
rclred on tlre testinrony of ho¡rper Kunrasi Nicholas. ìlorvever, the.iudge

nrisct¡nstmed Nicholas' testinron). Nicholas testifìed that he could not

rccall rvhen .l¡ckson told hirl about the initial telrls. Asked on direcl
c.ranrination,'s'hat ha¡rpened orl (he verJ tìrst day that Ithe Rcspondent]
bcgan opcrations." Nicholas testilietl. "Well. thel'told us ahcad ol'
tirne-Mrs. Jackson told us ahead of tinre, 1ou knorv. nright be sl'itching
over lo another little company where-yort knorv. a pay rate. and she.iust

lel r¡s krrol'ahcad oltinrc. and then that's rvhen, vou knoiv, they started

oll." An efìbrl to clarily rvhelher Nicholas leanreti about the pay rate

tluring Jackson's rreetirrg with the ho¡rpers ou the morning ofJune 2

broLreht the rL'sponsc. "l'nr not sure. It's []ecn about a year. . . . . I kllo$'
shc tolrl nre that. but I'l]r not sure.'' Even assurÌitrg, rì]oreover, that Jack-

sorr tliscusscd thr' Respondent's pay rate rvith the hoppers l¡ef'ore .lune 2-

thr record does not su¡r¡rort a finding that shc did so as an agent ol the

Rcs¡ronclerrl. I{ichard hirt"d .lackson orr .lune | 1alìer she put lhe hoppers

or the trucks), and she bcgan Norking l'or the Rcs¡rondent on Junc 2.
'l'hcrc is no eviclence th¡t Ilichard. oÌ ilnyone else in a position ol aulhor-
r¡, l ith the Respondent. irrlornred Jackstx of thc hoppers' initial ternrs

antl corrdilions ol cnlplo\ nrcnt or authorized .lackson to speak on the Re-

spondr-nt s bchall'lrclì¡¡c shc rvas hireti.

5
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surely not "perfectly clear" to either the elÌlployer or to

us that lìe can "plall to retaill all of the employees in the

unit" undel' such a set of facts. 209 NLRB at 195.

The Board theorized that a successor's plan to hire at

least the nrajority of its errrployees fi'orrr the wolk force of
its predecessor is not likely enough to succeed when its
offer of em¡rloynrent is coupled with an anlrouncetrent of
reduced wages and benefits, and in stlch circumstances no

duty to bargain ovel initial tentrs and conditions of em-
ploynrent rvould arise. Applying that rationale here, Rich-
ard's annoulrcernent of lte\ry terms to approxirnalely 20

Berry llì lroppers did not negate the inference ofprobable
continuity of enrploymeut of the remaining 50 Beny Ill
hopper applicants, who lacked knowledge that theil wages
and benefits rvould be reduced. The Respondent's plan to

hire at least a majority of its ernployees fi'oln the ranks of
the Beny Iìl hoppers was thet'efot'e reasonably certain to
succeed. Mot'eover, by June l, it was clear that the Re-

spondent's plan had indeed succeeded.r4 The Respondent
rvas therefore obligated as of that date to consult with the

Union befole imposing initial ternls.
The Respondent, joined by our dissenting colleague,

contends that, even assuming it was "pelfectly clear" that

the Respondent planned to retain the Belry Iìl hoppers on

June l, the bargaining obligation was not triggered until
the Union dernanded bargai.ning on June 6 and, therefore,

. ,, -the,Respondent lawfully established initial terms and con-

dition of enrploylnent on June 2. We find no merit in that

argunlent.
The rule invoked by the Respondent and our dissenting

colleague-that a bargaining obligation is triggered only
rvherr the union has nrade a bargaining demand-devel-
oped irr a very differeltt cotltext. ln Fall Rirer Dyei¡g ft
l;inishing (-orp. t. NLRB, 482 U.S.27 (1987), the Su-

prerre Court addressed the question when the bargaining
obligation is triggered in circulnstances where there has

been a ltiatus between the closing ancl reopening of an en-

ter'¡rrise and/ol a successot' gradually builds up its work
force over a period oftinle. The Court held that, in those

circunrstarrces, the successor's duty to bargain is not trig-
gered until ( I ) the successor is engaged in norlrral opera-

tions rvith a "substantial and represetttative cotrplenlent"
of enrployees. a majority of whont rvere etrtployed by the

predecessor, and (2) the union has derranded recognition
or balgaining. Id. at 5l-52. However, nothing in the lan-
guage or the t'easoning of l;all Rilrer suppol'ts the exten-

result would be at odds with the clear innport of the Su-
prenre Court's decision in Burns and the Board's decision

in Spruce lJp. See S & F À4arket SÍreet l-lealthcare,570
F.3d at 359 (holding that, "at bottonr the 'pelfectly clear'
exception is intended to prevellt an elrrployer fi'ont itrdtlc-
ing possibly adverse rèliance ttpon the parl of ernployees
it . . . lulled into not looking for other rvork"); Interna-
tional Assn. of ilúacltinists and '4erospace lVorkers, '.1FL-
CIO v. NLRB,595 F.2d 664, 674-675 (D.C. Cir' 1978)

(approving the Board's imposition of an initial bargaining
obligation on the basis that "unconditional l'etention-an-

nouncements engender expectations, ofttintes critical to
enrployees, that prevailing entpl oylnetlt arratrgelrents wi I I

rernain essentially unaltel'ed . . . . [U]nless [the predeces-

sor's ernployees] at'e apprised prornptly of inrpending re-

ductions in wages or benefìts, they ntay well forego the

reshaping of pelsonal affairs that necessarily rvould have

occurred but for anticipation that successol'conditions will
be compalable to those in force."), cert denied, 439 U.S.

1070 (t979).
Thus, a new etrployel'that explesses all illtetrt to l'etaill

the pledecessor's work force without concurrently reveal-

ing to a majority of the incurlrbent ernployees that differ-
ent terms will be instituted, irnploperly benefìts frortt the

likelihood that those ernployees, lacking knowledge that

terms and conditions will change, will choose to stay ilì

tl.re positions they held with the predecessor, l'ather than

seeking employment elsewhel'e.
As the Board has obsetved, "ft]he Spntce Up test fo-

cuses on gauging the probability that ernployees of the

predecessor will accept employtrrent with the sttccessor."
Road & Rail Setvices, Inc., 348 NLRB 1 I 60, I I 62 (2006)
(ciling Spruce IJp; Machinistç, 595 F.2d at 673 fìr. 45 (ob-

serving that in applyingthe Spt'uce Up fest "tlre relevant

facto¡' is the degree of likelihood that illcurrrbents u'ill
work for tlre successot'")). The Boald explained in Spruc'e

Up:

When an enrployer who has not yet comrnenced opel'a-

tions annourrces rlew ternts prior to or sitrrultatteottsly
with his invitation to the previotrs rvot'k force to accept

employrrent ttnder those tet'rns, we do not think it can

fairly be said that the netv enrployer "plans to letain all

of the enr¡rloyees in the unit." as that ¡thrase was irr-
tended by the Suprenre Coru1. The possibility that the

old enrployees may not eltter ilrto atr enrploytnent rela-

tionship with the nerv enrployet' is a real orte. as illtts-
trated by the present facts. . . . . Since that is so, it is

rr As the -ludge lbund. tr¡ turrrirtg itt tltcir a¡;plicirtiolts atld tar lìrrnls

to thc Respondcnt. the Berry lll hoppcrs werc ag¡eclng to \\olk lì)r lllc
Iìesllondenl and tlre Res¡rondelrt \\'as ¿ìgrecing t0 hirc tlle rrr On .lttllc l-
the Respondcnt hâd íìpl)roìiìlîtel¡' 70 corllpletr'tl rpPl¡cîtlorls lìolll

Iìcrrl lll ìroppers. a nunrbcr suflìcient lo fully stafl'tlìc trucks Òperalcd

bv lìrch¡rd's Disposal- Rrchard therc'lìlrc cattcelletl lhe conlract wilh
IJerrl lll tu thrt date.
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sion ofthese criteria to the "perfectly clear" successor con-

text. lndeed, application ofthese criteria r'vould eviscerate

the "pelfèctly clear'" exception, which is intended to pro-

mote bargaining beJ'ore the successor hires the predeces-

sor's enrployees and fixes initial terl¡s, ilr circunrstatlces

whele the st¡ccessot' intends to retain as its wolk force a

majority of the predecessor's enrployees.
The Respondent and our dissenting colleague have cited

no case in which the Board or cottrts have applied the l:'all
River criteria in the "perfectly clear" successol' colltext'
To the contrary, in Cadillac Asphalt,349 NLRB at 9-l l,
cited by the Respondent in its answering brief, the Board

discussed the two-prong rule of Fall Rit¡et'btrt ultinrately
found that the new employer's obligation as a "pel'lèctly

clear" successor to bargain over initial tertns arose befol'e

tlre union demanded bargaining. See also C.'^"1.8, 225

NLRB at 514-515, where the Board reversed the admin-
istrative lawjudge's finding that the successor's obliga-
tion to bargain cotnmetrced on the clate the union de-

manded recognition, and found, instead, that the obliga-
tion contmenced otr the earlier date lvhetr tlle successor

made it "pelfectly clear" that it planned to retaitr all ol sr'rb-

stantialfy all ofthe predecessor's entployees. Cadillac rls-
phalt and C.M.E. are consistent with a long line of cases

whele the Board, without addlessing Fall Rit,er, fottnd
that a "perfectly clear" successor's obligation to bargain

over initial tel'r'ns comtnenced before the predecessor'5

ernployees were formally hired and norry4l gpelaqions be-

gan ar,dlor before the union detnattded recognition and

bargaining. Nexeo Solutions, LLC,364 NLRB No. 44, slip

op. at 5-9 (finding that obligation to bargain over initial
ternls conlmenced before successor hired errlployees and

before union denranded bargaining); tidants,363 NLRB
No. 193, slip op. at 4-5 (same); CctnÍeen,3l7 NLRB at

1052-1054 (same); Level, a l)it'. of Worcester Ìl'llþ.. Inc.,

306 NLRB 218,215,220 (1992) (same). See also /-i#'

¡líochent North ¡lntet'ica, 1nc.,339 NLRB at 796 (fìnding
that obligation to bargain over initial terll.ls colnrlerlced
befole sttccessor hired entployees); DttPottl l)otr- 332

¡5 The dissent co¡ltends that dispcnsing llith thc /'Ìrl/ lln ¿r' critct rn lrl

the "perlèctl¡, clear" successor context is inrpractical becaLtsc. tlrc're is

no certainty that the r.lnion \,ill even seek to represent the pr.-dcccssor s

enrployees in the new work f'orce: the onployer ma1'alread.v hn'c a rrlrrk

tbrce represented by a dilì'erent unioni it is llossiblc thiìt nonc ol'lhe ¡lre-
decessor's employees rvill accept etnployment with thr- lrcrr ctll¡lloycr:
and there nray be no evidencc- that the predccessor's unlon is stt¡lportctl

by the ¡rredecessor's ent¡tloyees. Al the rool ol these conccrns is atr elc-

mcntal misunderstanding of the -'pcr1'cctly clear" stlcct'sstlr doclrrne

The "perlèctly clear'' exception a¡lplies onlf ill circunrstanccs uhcrc thc

continuity ol the exisling work l'orce antl the unìon s ln¿tloÌllY stattls l11

tlre nerv n'ork force are rcasonably cenain. Sec Btrns- 406 l-l S. at l!l'l-
295 (recognizing that "there $,ill lre ilrstallccs ln \hlclr rt is ¡rcrlc'ctl¡
clear that llre trerv etrt¡rlo¡'er ¡rlans lo retain all ol tlte cnl¡rlovccs itr tltc
unit and in l,hrch it l'ill be appro¡rriatc to h¿rve ìtilll tnltiallv constllt l rth

NLRB at 1075 (same); Ilelnick Cot'p, 301NLRB at 128

fir. I ( l99l) (sarne); Spir:er Akron, 219 NLRB at 23 (find-
ing that obligation to balgain conrtrrended before ttnion

denlanded bargaining). rs

In sunr, we find that the Respondent is a 'þerfectly
clear" snccessor and that it violated Section 8(a)(5) and ( I )
of the Act by attnouncing and itîplententing unilateral
charrges in the unit enrployees' terms atrd conditions of
errrployment on and after JLlne 2, 20 I L

AMENDED CONCI-USIONS OF LAW

Substitute the f'ollowing fol Conclusions of Law 3 and

^.+.
"3. Beginning June 2,201 1, and continuing to date, the

Respondent has failed arld reftlsed to t'ecognize and bar-

gairr with Local 100, United Labor Unions, as the exclu-
sive collective-balgaining represelltative of its enllrloyees

in the appropriate unit described in paragraph 2, above,

arrd thereby has violated Section 8(aX5) and (l) of the

Act."
"4. The Respondent has engaged in unfair labor prac-

tices within tlre nreatring of Section 8(aX5) and (l) of the

Act by announcing and impleÍnenting unilateral changes

in the unit enlployees' existing tenns and conditions of
enrployment on and after June 2,201l, including prornul-
gating new work rules and changing the Inanner in which
enrployees are paid. The above unfair labor pl'actices af-

fect cornmerce within the nreaning of Section 2(6) and (7)

olthe Act."
AMENDED ReveoY

We alnend the judge's proposed retredy to addless the

additional violations that we have found. Having found

that tlre Respondent is a perfectly clear successor and that

it violated Section 8(aX5) and ( l) of the Act by failing to
bargain with the Union prior to changing existing ternls

ancl conditions of ernployntent for the unit enrployees, we

shall requile the Respondent, on request ofthe Union, to

retloactively restore the terms altd conditions of employ-

the cnrplovces' Ìrargaining reltresentatil'e befbrc he lìxes terms"),

l)ttPont I)ou.332 NLRII at 1073 (interpretingSpruce Upasrequiling
'both a nrarrilèstation ol'intr'nt on tlre partof'tlre elllployerto retain all or

sul¡stanti¡lll all ol'its predecessor's employees and also I substanÌial

lrkelrhoorl that those olììred crnplotrnent \\'ill âccept it"). Morcover.

undcr cur¡!'nt larv. u,herr a lrLtsincss charrges hands and thc nerv etnplover

is a sr¡cccssor. thc ttnion is cntitletl to an irrebuttablc presunlplion of'llla-
joritv support lbr a reasonablc peliocl of'bargaining. prcventing any chal-

leng!- to thc union's status, r'ìtether by lhe etrrplover's unilateral rvith-

tlrarvaì ol'rccognition or by an electiolr pe tition. l/Gl.-UNICCO Sen'ite
( b.. i57 NLtìB S0I (20I 1 ). Accordingl¡,. a stlccessor(l'hethera regular

/9i//lrs succ!'ssor or a ''pcrl-cctly clcar" successor) ttrtlst rectlgtrize and bar-
grrn u,ith the union tlrat rc¡rresetrted its predecessor's ctl¡llol'ees for a

rcrsonable period ol tirrre-evcn il'it has a{li¡nrative evitlcnce that the

unrol ìs no longer sttp¡rorted by the ¡rredecc-ssor's entploYees.

7
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ment established by its predecessor and to rescind the unì-

latelal changes it has trade, except for the payroll deduc-

tions requiled by Federal, State, or local law.r6 The Re-

spondent shall also be required to tnake ernployees whole
for any loss ofwages or other benefits they sufferecl as a

lesult ofthe Respondent's ttnilateral changes in the lrran-

nel set forth in Ogle Prolection Sen,ice, 183 NLRB 682

(1970), enfd. 444 F .2d 502 (6th CiÍ. | 971). with itttelest

as prescribed in Nett, llot'i:otts,283 NLRB I 173 (1987)'

cornpounded daily as prescribed irt Kenlrrcþ Rit'er '\4edi-
cal Center,356 NLRB 6 (20 l0), except f'or the changes in

the unit ernployees' net pay resulting fi'oln the payroll de-

ductions required by Federal, State, or local law.

Finally, the Respondent shall be lequired to colllpensate

affected ernployees for the adverse tax consequences, if
any, of receiving lutnp-sunr bacl<pay arvards, alrd file rvith

the Regional Director fol Region 15, within 2l clays of'the
date the anrount of backpay is fìxed, either by agreel.ì1ellt

or Boatd order, a report allocating the backpay arvards to

the appropriate calendar years for each elnployee. "ltl-
y6$sn sf J\,/s1¡t Jersey, 1nc.,363 NLRB No. 143 (2016).

ORDER

The National Labor Relations Board ordel's that the Re-

spondeut, Creative Vision Resources, LLC, New Orleans,

Louisiana, its officers, agents, stlccessors, and assigns.

shall
l. Cease and desist from
(a) Failing and refusing to recognÌze and bargain with

the Union as the exclusive collective-bargaining repre-

sentative of the employees in the bargaining tlnit.
(b) Unilaterally changing tlre ternrs and conditions of

employment of its unit enrployees without providing the

Union with notice and an oppot'tttnity to bat'gain.
(c) ln any like or related manllet' interfering with, re-

straining, or coercing ernployees in the exercise of the

rights guaranteed them by Section 7 ofthe Act.
2. Take the following affìrrnative action necessaty to

effectnate the policies of the Act.
(a) Recognize and, otr reqtlest, bargain in good faith

rvith the Union as the exclusive collective-bal'gaining l'ep-

resentative of the enrployees irl the following a¡lpropliate
unit concerning tenns and conditions ofenrploynlent and.

if an understanding is reached. ernbody the understarrcling

in a signed agreenlent:

All full-time and parl-tinre hoppers enrployed by Crea-

tive Vision Resources, LLC, who wol'k on tlucks in the

lr' The Order shall not [¡e construetl as rc-qrtiritrg or authoriztng thc

Respondent to rescind any intprovente'ttts in thc tlnit ctlr¡rlot ccs tct ttts

and conditions of etnploytrcnl utrless retlltcstctl to do so by thc lJltlotr
li lt'this Order is enlbrcetl bv a.iudgnrcnt ol a l.lntlcd Sr¡lcs coLrrt ol'

appeals. thc words iu the ltutice reatling '.f)osted h\'Ordcr ol'thc Natlonal

collection of garbage and trash in the Greater New Orle-
arrs, Louisiana area, excluding all other enrployees,

guards and supelvisors as defined in the Act.

(b) Before inrplenrenting any changes in the bargainirlg

unit ernployees' wages, Irout's, or othel' ternrs and condi-
tions of enrploymerlt, notiry and, olt request, bargain witlt
the Union as tlre exclusive collective-bargaining repl'e-

sentative of enrployees in the bargaining unit described

above.
(c) On request ofthe Union, rescind any changes in the

terurs and conditions of errployntent for the unit ernploy-

ees that were unilaterally inrplernented on and after June

2.2011, except fol the changes implemented with lespect

to payroll deductions required by Federal, State and local
law.

(d) Make the unit enrployees whole, with interest, for
arry losses sustained as a result ofthe unilateral changes in

ternrs and conditions of etnploynrent in the tìtanllef set

forth in the rernedy section of this decision.
(e) Conrpensate affected enrployees for the advelse tax

consequences, if any, of receiving lutrrp-sum backpay

awarcls, ancl file with the Regional Dilector for Region 15,

rvithin 2l days of the date the amourlt of backpay is fixed,
either by agreement or Boald ot'der, a leport allocating the

backpay awards to the appropriate calendar years for each

ernployee.
(f; Preserve and; within l4 days of a t'equest, or such

additional tirrre as the Regional Director nray allow for
good cause shown, provide at a reasonable place desig-

nated by the Board or its agents, all payroll records, social

security payment records, timecards, personnel records

arrd reports, and all other records including an electronic

copy of such lecords if stored in electronic form, neces-

sary to analyze the anroutrt ofbackpay due under the ternrs

of this Order.
(g) Within l4 days after ser-vice by the Region, post at

its New Orlearrs, Louisiana, facility copies of the attached
notice nrarked "Appendix."r7 Copies of the notice, on

fornrs providecl by the Regional Director for Region 15,

after being signed by the Respondetrt's autltorized repre-

sentative. shall be posted by the Respondent and nlain-
tained for 60 consecutive days in conspicrtous places in-
cluding all places wlrere notices to enrployees are custonl-

alily posted. ln addition to physical posting ofpaper no-

tices. notices shall be distlibt¡ted electronically, such as by

enrail. ¡rostirrg on an intt'anet or an intel'tret site, and/or

l-rbrrr Iìclalions Uoard" shall rcad Posted Pursuant to a Ju.lgnìcllt of'tlle
l.ìnitctl Stttr's CoLlrl ol Appeals Ënlolcing an Order ol the National Labor
Iìc'latrons Board."
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other electronic tneans, if the Respondent customarily
corrmunicates with its enr¡rloyees by such llleans. Rea-

sonable steps shall be taken by the Respondent to enstlre

that the notices are ttot altered, defaced, or covered by any

other nratet'ial. ln the event that, during tlre pendency of
these proceedings, the Respondent lras gone out of busi-
ness or closed the facility involved in this proceeding, the

Respondent shall duplicate and mail, at its own expense. a

copy of the notice to all cun'ent enrployees and forlner eln-

ployees employed by the Respondent at any tillte sittce

Iune 2, 201 I .

(h) Within 21 days after service by the Region, 1ìle with
the Regional Directol for Region l5 a swol'n certificatiorr
ofa lesponsible official on a form provided by the Region

attesting to the steps that the Respondent has taken to com-
plv.

Dated, ly'ashington, D.C. August 26,2016

Mark Gaston Pearce, Chairnran

Kent Y. Hirozawa, Menrber'

"'t lJnder Brn'ns and Fall River D¡teing & Finishing Corp. t'. Nl'RB.482
U.S. 27 (19S7), a legal successot-i.e., an enrploycr that acquircs and

continues (in substantially unchanged f'orm) the bttsilless ol'a unionized
predecessor, arrd hires as a nta.iorit-y ofits work force (ot ol'a segnlellt ol'

its work f'orce constituting an appropriate bargaining unil) the predeccs-

sor's union-re¡:resented employees-rllust, tllloll receiving a denlancl lìlr
recognition or bargaining, recognize and bargain rvith the unit ernploy-

ees' incunrbent bargaining represenlative. I-lorvever, the succcssor is nol

bound bl the terms ofthe predecessor's latror contract and häs thc right
10 set its own diftèrent initial terms and conditions of etlr¡lloylrlt'tlt. As

the Supreme Coun stated Á l:all lliver Dt,elrry. the Courl in Brrrrs "rvas

carelul to safeguard the rightfirl prerogative ol'orvlrcrs inde¡rendcntly t<l

reflrrange their bt¡sinesses" (iDlernal quotations omitted¡. 482 (J.S. fll 40.
2 As nrore tull-v explained in thc juclge's decision. [ìespol]de111's l)rc-

decessor, Benl IIl. rvas a labor contractor in the l¡usiness tll'lurnisllirtg
intlividuals called "hoppers" to trash collecl.ion cotn¡latrics in thc Ncl'
Orleans area, including a conlpany called Iìichard's Dis¡rosal. lìichartl s

Disposal is ou'ned by Alvin Richard,.lr. 'l-he onner antl presttictlt ol'thc
Respondent is Alvin Richard III (Richard III). "lloppcrs" ritlc on thc

rear of garbage trucks and load garbage frotrr tr¡sh conl¿riners ìnto thr'

truck.
I 1'he general rule. stated attovc in li l. is that a succcssor cnr¡llover

has the right to set its orvn dillerent initial tr'rnls and corrdilions ol elll-
plovment. l-ìorvever, lhe Court in Bttrns recognizetl a lilnrtciì c\ccptton
to this right in situalions rvhere "il is perfectþ'cleut ll¡t'tt thc ncll cnl-

¡rloyer plans to retain all ol'the ernployces in the unlt atltl ln rÌhlch lt \tll
be applopriate to have l'ì¡tn initiall¡ constrlt rvith the etll¡:lo¡ ces' bargain-

irrg representative bet'ore he lixes tertns. ' 406 lJ S. at 291-295 "-l-h!'

'peilèctly clear' exception is and rrtrst tcllraill a llarro\\' olìc br'crt¡sc it
contlicts rvith 'congrcssional polrcy nlanilèst in th!- Act . . to cnablt'lhe

(srnl) NnrtoNnl LABoR RELAl'loNS BoRnu

Mt'vgaR MISCIMARRR, dissenting in part.

ln this case. thejudge found that, under N¿RB v. Burns

lnternotional Securil¡, Services, 406 U.S. 272 (1972)
(hrt'ns),t the Respondent was a legal successor to the un-
ionized pl'edecessor employer, Berry lll,2 and violated
Section 8(a)(5) and (l) of the National Labor Relations
Act (NLRA or Act) by failing to lecognize and bargain in
good faith with unit enlployees' incttmbent balgaining
l'epresentative, Local 100, United Labor Unions (the Un-

ion), on and after June 6,2011. the date the Union de-

lnanded recognition and balgaining. Thet-e al'e no excep-

tions to these findings.
The principal issue on exceptiolls arises fiont the

-iLrdge's frnding that, contrary to the General Counsel's
further allegation, the Respondellt was lro/ a "perfectly
clear" successor to Beny Ill, and therefore did not violate
Section 8(aX5) olthe Act when it set initial terms and con-

ditions of enlployn.ìent for unit enrployees without bar-
gain¡ng with the Union.3 My colleagues revet'se the
judge's disrnissal of this allegation and find that the Re-

spondent was a "perfectly clear" successor. Applying the

standard set forth in Spruce Up, strpra, I would find, in
agreerreut with the judge and contrary to nry colleagues,
that the facts establish that the Respondent was not a "per-
fectly cleart' successor.a

parlies lo negoliate I'or any protection eitlil'deelns appropriate, but to
allow thr'balance ofbargaining advatrtage to be set by ecotrolric porver

realities." s&Ì' lukn'ket Steet Healthcare LLC v. NLRB.570 F.3d 354.

359 (D.C. Cir. 2009; (quoting Btrrs,40ó U.S. at 288). The Board inter-
pleted thc "perfèctly clear" exception in Spruce Up Corp..209 NLRB
194 (1974), r'nll. nrenr. 529F.2d 516 (4th Cir. 1975). See fir.4, belorv.

tln Spnr<e ¿Þ. (hc Board inlerpreted the limited "perlèctly clear" ex-

ception to the gcneral rule of Blrns to be "restricted to circunìstances in

rvhich thc new cmplol,er has either actively or. by tacit infèrence, nrisled

cnr¡rlovr-es into belreving they n'ould all l¡e retained rvithout change in

thcir u,agcs. hours. or conditions ot'ernploynrent." or "rvhere the nerv

crr¡rlovcr has lâiled Lo cleâÍlv announce its intent to establish a ne\\'seI
ol cOnditions prior to invitinu lornter etrrplo¡'ees to accept enr¡rloynrent."
209 Nf-lìB at 195: accord lìiclgewell's, /nc..334 NI-RB 37 (2001), entl.
38 lrctl. Ap¡rx. 29 (D.C. Cir. 2002). And the Board in Spruce Up made

clcar that br' prior to," it tneant "prior to or sinultaneously rvith":
'-Whcn arr ol¡rlover \\,ho lìas nol vel comlrenced operatiolls allnounces
nc\\' tcnìrs /rlro¡ / o or sinillaneottrl.ì, rril/t his invitation to tl'ìe l)revious
rrork lorcc to îccepl employnren( under those terms. wc do not think it
can lìrìrlv be said that tlre new c'tnplol er 'lllatls to retain all ol the em-

¡rlorccs rn thc unil,'as that phrase was intended by the Supretne Court."
109 N LR Iì at I 9-i (enrphasis atldcd ). Signi ficanlly. Spr uce Lþ cloes not

nrandat!'tlìal an cm¡rloyer arlnounce its intent to establislì nerv elrr¡rloy-

rìrcnl lcnìls rn auy ¡rarttcular lbnn to anY specitìc nutrrber or percelltage

ol rts ¡rrrdcccssor's unil enrplolct-s. All thal is rcquirecl is a col¡mtllti-
catron th¿rt portendls] cmplovtrerrt under dil'lèrent ternrs and condi-

tions' lliclp,ett,ell's,334 Nt-RB at 37: see S&li lllarket Stect
I lcultltcttrc,.5T() I-- 3d at 359 ( [AJt ltottorn the perfèctly clear' ercc¡rliorr

9
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The key point of Iny disagreernent with my colleagues

concerns whether, as stated in Spruce Lþ, supra, the Re-

spondent "failed to clearly anltortnce its intent to establish
a new set of conditions prior to inviting fortner et.nployees

to accept enrployrnent." My colleagues find that the Re-

spondent failed to tirnely announce its intent to establish
rrew errploynrent ternls. In this regard, I believe that nry

colleagues have et'red by applying "perfectly cleat'" suc-

cessor law in an excessively rigid and fornlalistic l'tlannel'

that does not do justice to the unique facts of this case,

especially the nature ofthe Respondent's hiling process.

In concluding, contraly to rny colleagues, that the Re-

sporrdent did not fail to announce, at the appt'opriate tirrre.

its intent to establish new ternls and conditions ofenrploy-
ment, I emphasize the following points.

As the judge's detailed recitation of the facts shorvs.

Richard lll decided to fornr the Respondent as a new latror

supply conrpany to replace Berry lll as the provicler of
hoppers to Richard's Disposal. Richard lll was, as the
judge stated, "displeased with the laxity of Belry Ill and

deternrined to run his conrpany differently, in cornpliance
with the law and with gleatel attention to workplace
safety." Among other things, Richard lll wanted to cor-
rect what he perceived to be Ber'ry III's erroneous treat-

rnent ofhoppels as independent contractors instead ofenr-
ployees, reflected in part by the fact that Berry lll did not

deduct income taxes fi'ot.n the.hoppers' pay. To carty out

the transition from ^Be¡'ry lll to the Respondent without an

interruption in trash-collection services, the Respondent
had to ensure that it had a sulficient numbel' of hoppers

available to supply to Richard's Disposal to staff the lat-
ter's garbage tn¡cks the day after Richard's Disposal ter-

minated its labor-supply contract with Belry Ill. How the

is intended to prevent an employer from inducing possibl-v adverse rell-
ance upon the parl of enrplol ees il rlislecl ol lttlletl into not looking lìrr
other work.").

Only the second part of the Spruc'e U¡: gloss ott Rttrns- perlcctl¡
clear" erception-i.e., rvhether the Respondent tinrely notil'icd thc hop-
pers of its irrtention to set rteN tenls and collditions of cnrplot nrctlt-ts
at issue here. Thejudge lbund (hat lhe credited evidence l'oultl not sLt¡r-

¡ror1 a tìnding that the Rcspondent had r¡isled entployer"s. cither activcl¡
or by tacit inlèrence, to believc that thcy u,ould all bc rclaìnetl tvilhout
anv changes itr their tenrs and cotlditiorrs of cnrplot'rlertt. My col-

leagues do not disagree rvith this finding.
j All dates are 201L
I'A¡though Richard's Disposaì cancelled ils conlracl rvith Bcrrl' III on

.lune l. I believe tlìat the chronologicaì cndpoint lìrr detcrtttintttg l'hc'tltcr
the Respondent, under Sprlrce Up. timel¡' comnrunicttt'd ils lnlctìlton lo
set rnitial ternrs and conditiorrs ofetlplo¡'trretrt las -lune 2. its lirst t1a¡

ol operations. As the.judge described. Richard ìll lcstrl¡cd lhat throtrgh-

out the application prùcL'ss, he uas hiring lro¡tpcrs to lork lìrr hnt i./ ht
neecled then. Thus. the Respondent u,ottltl not knou' plccrsr'l) rrlrtch

ho¡rpers it needed until they slrol'cd ttp otr -lutre I Indecd. lltc rccord

relL-cls that the Respondùnt u,as still handine otlt applrcaliolls on lhal
da), yora,ruar. on the ntorning of'Junc- 2. alìer thc lìcs¡rtrndent ln-
nounced ils enrplo¡,¡1g¡1 lerms lo llt!- hoppets gathered in lhc tattl. sonle

Respondent's hiring plocess unfolded is vital to deternrrn-
ing rvlrether the Respondent was a "perfectly clear" suc-
cessot'.

The Respondent's hiring pl'ocess began on or about
May 19, 20 ll,5 but rerîained in a state of flux right u¡t to
tlre nrornent on .lune 2 when the hoppers accepted employ-
nrent by boarding the garbage tt'ucks to begin work.6
Thus, in deternrining r'vhethel the Respondent fulfilled its

obligation trnder Spruce Up to clearly announce to the
hoppers its intention to set new ternrs arrd conditions of
enrploynrent priol to or silnultaneously with inviting them
to accept ernployrnent, we rnust examine what the Re-
sporrdent corrrnrunicated to the hoppers on or beþre June
2.

As to that critical issue, thejudge found that (l) prior to
June 2. Richard lll told a nurnber ofhoppers (but appar-
entl¡, ¡61 nrore than 20) about the Respondent's new tet'ms

and conditiorrs of enrploynrent; (2) starting in May, the

Respondent began distributing applications to Beny III
hoppers with W-4 tax withholdirrg forms attached; and (3)

shortly before 4 a.r'r'ì. ol1 the rnornitrg of June 2, before
work started and befole hoppers boarded the trucks, the
Respondent, through its supervisor, Karen Jackson, cotn-
rlurricated to alltlte hoppers gathered in the yard its new
ternrs and conditions of ernployment, which the hoppers
were fì'ee to accept or refuse. Forty-four hoppers accepted

those ternrs and boarded the trucks, which thejudge found
\.vas a representative conrplement of the pfedecessor's
hoppers. Accordingly, basèd on the credited evidence, I

rvould find, irr agreernent witlr the judge, that the Respond-
errt provided tirnely notice to the hoppers of its intention
to set new tenrs and conditions of employment.T

ol llrcur chosc to iìcccpt crìploynrent on the oflþred ternrs by clirnbing
onlo a lruck, and others decided not to accept enlployment on those tenrs
and lclì lhe yartl. Thus, hiring rvas an ongoing pÌocess tl'ìat continued
righl uP lo .lunc 2. \'hcn the Respondent spelled out in delail the tetms
on rhrch ìt las ol'lèring enrployment.

'- MI coì lclgues cilc' scvcral cases ¡n sullllort o1'thcir viel' tlrat Jack-
son-s.lLuc I ¿ìnnor¡rìccrnent of initial terms and contlitions canle too late

loprc\cntthr'allachnr!-rltof'''pcrlcctl¡'clear"sttccessorstatus. Iwillnol
br'latror nry discussion by distinguishing those cascs individr.rall¡'. Sul'-

lìcc it to sal that none of'thenr presents the rtnusual làcts ¡rrescrrted here.

rr.Ilch rlc-nronslr¿ìtc thal lhe Respondent lìllìlled its obligation under
Sprxc,, (,'1, t0 clearlY announce to crrployees its intcntiorì to set neN
lcrnrs rntl conditi0ns ol enrplovrÌenl al lhc approprìûte time in the cir-
cunrstarìccs of this casc, na¡rely. lrefbre inviting thcnr to accept crÌplo\,-
lllclrl 0n .Ìune 2 Moreovcr. as explainetl nrore lullf in the le\t. prior lo
.lunc I thc Iìcspondent distributed ajob application to each hopper u'ith
a \\'-.1 tlr wrthholding l'orm attached. rvhich rvas independentll' sullì-
crdnl to l)orttnd cnìplo),nrcnt under difÈrent terlrs and conditions,"
llulgerell's- ii4 Nl-ll.B at.i7. because the tar u,ithholtlirtg lorrns placed

thc hop¡rcrs on notice tlrat tlrcl s oulrl no longer lre paid as inde¡tendent
corìtructoÌs rlrlh ¡ro incorlr'tax u,ithheld as the¡ had becn rvith predeces-

sor Tlcrn III Ancl in anv cvcnl. [rr,-lune 2. thc Rcs¡.londent had clcarly
inlìrrrlctl lrop¡;crs ol thc new lerms and corrtlitions ol cnrplo¡'tnettl prior
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Even assuming fol'the sake ofalgunrent that Jackson's

June 2 annoullcement of new initial employlrrellt ternls

calne too late to remove the Respondent f-l'ollr the "pet'-

fectly clear" exceptiou, the Respondent's earlier actiolls
clearly poltended enrploynretrt utrder different ternrs atld

conditions than those of Berry ìll and \.vere thus inde-
pendently sufficient to render the "perfectly clear" excep-

tion inapplicable. As the judge described in his lecitation

ofthe facts (bLrt did not discuss in his legal analysis under

Spnrce L/p), tlte Respondent attached a tax withlrolding
folm to thejob application it provided to eaclr ofthe hop-

pers. The inclusion ofthese tax forlns is especially conr-
pelling evidence of the Respondent's intentioll to set llew

ternrs of employment diffelent fì'om its predecessor's. As

mentioned above, one of Richard III's prinrary goals in

establishing the Responderlt was to col'rect what he saw as

Berry III's allegedly lax matragettrent pl'actices, including
improperly treating hoppers as independellt colltractors
with no taxes withheld flom theit' pay. Among other

things, Richard lll was determined to treat hoppers as etn-

ployees. hnportantly, the tax withholding form providecl

to hoppers along with the application was the sol't that an

employee (as opposed to an indepelrdetrt contractot') re-

ceives. The tax forms thus sigrraled a fundamental change

in hoppers' ternrs and conditions ofemploynrent, nanrely,

that if they accepted elnployment by the Respondent, they

would cease being independent contractors paid by tlre
day with nq.Jaxe¡ witþheld and v/ould become etnployees

fronr whose paychecks taxes would be withheld. And be-

cause the hoppers received these withholding fornls with
their applications-and signed (and in virtLrally ever)/ case

to June 2, Richard III had infornred approxinrately 20 hoppers about the

new ten'l'¡s and conditions, and on June 2. Jackson told all the assemhled

hoppers about the nerv ternrs and conditions ol'elllploynlent.
I am concerned that my colleagues have fàiled to fulll rr'cognize that.

as the D.C. Circuit eln¡rhasized in SctF Ìrlaúel Slreet I'leoltltcore- thc
"perfèctly cleat" excepliott "is and must renlailr a nalrow ollc lrt'cltttsc lt

conflicts rvith 'congressional policv nranilèst in the Act . . . to L'llâlllc the

parties to negotiate f'or any ptotection either deelns appropriîte. but 10

allow the balance ofbargairling advantagc to be set bv econolric ptrtrcr

realities."' 570 F.3d at 359 (quoting Bttnts.406 U.S. at 2tt8). As I stated

rer:errtly in another case dealing tvith thc 'perlictl¡' clcar" excc¡ltion- -lhc

policies at issue hcre . . . should nlake thc Boald rcluctirnl to lind -¡rcr-

lèctly clear'successorship." Nexeo Soltt¡ions, LI-C,364 NI-lìIl No 4-1.

slip op. at I I ti. 8 (2016) (Mernber Miscimarra- dissenting in part). "Pcr
lèctll clear" successor larv is not a legal trap, and it clocs not requ¡rt xrrv

¡ranicular f'onn of'cotnmunication. In short. I trelieve nry colleauucs takc

an excessiVely l'ornlalistic ap¡rroach that does not iìdcquateì\' ¿ìccoullt lor
the leality that the Respondent's lriring process was in Iìux riglll up to
the morning ol'June 2. As of.lune l, Richard Ill belíeved hc had a largc

enough pool o1'ap¡rlicants fbr Richard's Disposal to callcel its contract

ri,ith Berry ìll. But he did not knori' rvhich ol'the lroppers liotr thal ¡rool
rvould show up the next day. On tlle trlortring ol .lune l' -lackson an-

nounced in detail thc new lerms and conditions to thc hol)l]crs \\'ho

shorved u¡:. Those who acceptcd rvere hiretl oll the sllol.

also dated) the withholdirrg forms-it reasonably follows
that they were on notice that the Respondent was offering
enrploynrent on new and ditÏèrent ternrs.

The instant case is therefot'e sinrilar to Ridgev,ell's,334
NLRB at 37 . ln Ridget,ell's. the employer, prior to hiring
or corrrnrencing operat¡ons. anrìoltnced that it would hire
tlre predecessol's catering enlployees as independent con-

tractors. The Board found that the ernployer was llot a

"perfectly clear" successor because its announcement ofa
shift to inclependent cotltractor status for the fornler etr-
ployees "portended employnlent under different terms and

conditions" and thus clearly signaled that Ridgewell's
tenns and conditions of enrploynrerlt wotlld differ flom its

predecessor''s. Ìd. at 37-38. Similarly, the inclusion of
the tax for¡¡s with the job applications in the instant case

¡rortended an equally fundanlental chattge in hoppers'

tellrs and conditions: tl'eatt'nerlt as employees with in-
corlle taxes withheld fi"om their pay, as opposed to inde-
pendent contractors wilh no inconte taxes withheld. See

also .Srt/t Ày'al ke ! S t ree t H e o I t hc are, 570 F.3d at 3 54 ("per-

fectly clear" exception inapplicable where successol' in-
fbrrned applicants that employment would be "at will,"
whele under predecessor, unit elnployees ernployed for 90

days or nrore could be discharged only for cause; all tlrat

is reqr.riled is "a portent of employment tlnder diffelent
terms and conditions").

I arn not persuaded by nry colleagues' contrary position.

First, they minirnize the fact that, as described abpve, the
inclusion of tax witliholding fornrs with the applicatiolls

¡rortended to the hoppels that the Respondent was offering
thern enrployrnent under different terms and conditions.s

I Irr arguing that the hoppers rvould Irot have been on llotice tllat enl-

¡rlol rlent rvas being ollered on "signilìcantly tliflèrent terms" based otr

thc inclusion ol'tax u'ithholding fornrs s'ith the -iob applications, the llla-
joritr statcs that the "record does nol tlisclose whether the hoppers re-

ccivcd W-.1 lbrnrs u'hen they applied to rvork fbr Berry lll." But the

nrajorit¡ acknorvledgcs that "[t]hc record shows . . . that Berry lll paid

thc ho¡r¡rcrs ¿r Ilat rate ol'S103 per day rvith no overtime, and nncle no

cleclrrtlions for tux¿s or social security" (emphasis added). Since the rec-

ord cslablìshes thal Bcrn'lll did not deduct incotttc taxes fÌon] the hop-
pers pa\. it is reasonatrlc to inlèr that Berry lll did not requirs hoppers

lo lììl out a usclcss W-4 lorm, thc sole pur¡rose of rvhich is 1o enatrle the

cnr¡rloyfl to irithhold the correct alìoutrl ol inconre tax. 'l'he incltlsion
ol'\\-l lìrrnrs by Iìichard III clearlt, indicated a changc in etnploytrent
I L'nns

Furtìrer sceking to lrinilrize the significance of the \À¡-4s attached to

the applrcations. rn1 collr'agues asscrt that some hoppers may nol llave

consrdcrctl thcrnsr'lvcs to tre ''independeÌlt contractors" under Berry lll
or "Lrntlcrstlood]" lhat laxcs rvtlttld be rvithheld. 'fhc issue, lrowevel. is

not \\'hat tlre lroppcrs br-licvcd or understood. but s'hat thc Respondent

corrrrunicatcd to lhe ho¡rpers prior to or sinrultancnusl¡'lvith inviting
the nr to itcccpt crr¡rlovtlr"nt. 'l'hc irrclttsittlt u'ith -iob applicatiotls t¡l- W-
-1 lìr'nrs-\llich state. on lheir Iacc. thât thcy Íeler to tar rvithholding-
srsnaletl r lìrndar¡ortirl change in ho¡t1;crs'etrr¡lloytllent status liolr lrot

hrring anl nroncl rvitllhclrl lionr their pay to hai'ing ntoney l'ithheld
Mv colleagucs s¡rcculate thal bectusc "a tru¡¡[rc'r'' ol'hopllers wrote ol]

ll
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This act alone, lrowever, was independently sufficient to
remove the Respondent fi'olll the "perfectly clear" excep-

tion to the general rule of ,B¿irrs. See S&tr Market StreeÍ

lJeallhcare,5T0 F.3d at 360 ("a portent of employnlent
under different terlns and conditions" suffices to nlake

"perfectly clear" exception inapplicable); Ridgevell'.s,
334 NLRB at 37 (same). Further, the Respondent did an-

nounce to a//hoppers-not just the approximately 20 hop-

pers Richard III spoke to when he gave them their appli-
cations-the changed ternrs and conditions on which it
was off'eling employment on the mot'ning of June 2. After
that detailed announcelnent, some ofthe hoppers accepted

employment on the offered terrrs by clirnbing otl a trucl<,

and others rejected enrploynrent on the ollèred tel'rlts by

leaving tlre yard. With that anltoullcemelìt, the "perfectly
clear" exception, already inapplicable by virtue ofthe dis-

tlibuted tax withholding forrns, was rendered doubly inap-

plicable. See S&F Mat'ket Street Healthcare,5T0 F.3d at

360 ("[T]he 'pelfectly cleat'' exception applies only to
cases in which the successor enrployer has led the prede-

cessor's enrployees to believe theil ernployment status

would continue unchanged after accepting ernployment

with the successor.").e
As a final matter, the record establishes that the Union

did not make any demand f-or recognition or bargaining
until June 6, which makes June 6 the earliest point in tirne

when the Respondent could be deenred a ('successor" for
purposesgf Section 8(aX5). I believe this independently

their fornrs that they were exetÌpt lrom ¡raying taxes, this suggests -'that

they did not understand tl'ìat taxes would be rvithheld fiorr their ¡ra¡' il'
they accepted entploynrent rvith the Respondent . . . ." Of course, nrany

hoppers apparently understood this pertèctly well. since a nunlber ol'

thenr filled out the forms in ft"tll. Florvever, tlre issue again is not wllal
the hoppers understoocl, tltìt what the Respondent colînlunic¿Ìted to

theuri and the tax rvithholding f'ortrs attached to each ap¡llication cott-

veyed that hoppers rvor.tld be accepting enrploytrletrt with the Iìespondcnt

on tenÌs that dilfered lrorn Berrv lll's tenns. Finally, nrv colleagltcs

âltempt to distrnguish Ridgevell's and S&l- ll'tqrket Street Íleultlilare b-t'

arguing that, unlike the successors in tlrose cascs. the Respontlent ditl not
"expressly" notilj'the hoppers that they wotrld be treated as ctrl¡rlo1'ccs

rather than independent contractors. I beìieve the inclusion ol'\Ä'-4 lirrlrs
\vith the iob a¡rplications coltstitttted suflìcient tlotice ilr this rcgard.

Moreover, Supervtsor .lackson reiterated the point u'hcn she addrt-ssctl

the hoppers on lhe nrorning ol .ltlne 2. My collcagucs also tlistingulsh

these cases on the basis that the Rcspondent "did not inlbrnl thc trr:¡rrritY

of'the hoppers that thev rvottld havc taxes rvithhcltl lìonl their ¡lay trntil

afìer the bargaining oblrgation had already attached." l ìtll cver. thr' Rc-

spondent altached a W.l lbrnt to cach.iob ap¡rlication dislr¡bulc(l to thc

hoppers. and the recortl slrotvs that tlle flrsl senterlce in lhc instruclltlns
íìt the top ol thc W4 f'onÌ slates: "Corìplcte Fornl W-4 so lhal \our
ernplol,er can rvithhold tlre correcl fcderaì i¡rcolne t¿ì\ lionl )our l)il\
(The state tax rvithholtling f'olnt has corrcsponditrg Iangtrage. ) I irlso re-

ject the unspoken prcnrise ol'the majority's statcllcnt. u'hich ls that the

bargaining obligation had alrcad,v attached beÍbre Jackson ilddress!'d lhc

huppers on June L As ex¡rlainctl in the text. ì lìnd to thc colltralJ.
'' Any lack ol ¡rrecisiott in thc record abottl rvho receivcd nolice antl

rvlren is a lhilure of prool'b1'the Gencral Cottnsel. rvhosc burde'n il sas

precludes a firrding that the Respondent was a "perfectly
clear'" successor on or before June 2, whert the Respondent

corllnlenced operations after indicating, as explained

above, that there would be different eluployment terms.
It is well established that, in successorship cases, the

successol ernployer's obligation to recognize and bargain
with the uniorl cornllrences only if and when two condi-
tions are met: (l) the union denrands recognition or bar-
gaining, and (2) the successot'is engaged in ttorrnal oper-

ations with a "substantial and represetltative cont¡llenrent"
of employees, a nrajolity of whom were employed by the
pledecessor.r(' I respectfully disagree with rny colleagues'
positiorì that they can dispense with these l'equirements.
For good reasons, the Boald and the cotttts have created

well-established successorship principles that identifl the
precise lloint in tinre when a legal successot'tlray be re-
quired to recogrrize and bargain with the tlnion. For ex-

anrple, in lt-all Rirc¡' D),eing, supra, the Suprenre Court in-
dicated-consistent rvith longstanding Board and coul't

cases-that a successor employet''s obligation to recog-

nize alrd bargain with the union does not attach "until the

ttloil?enl when the employer attains the 'substantial and

representative cotrtplement,"' which is Ineasured at the

tinre the enrployer has received a "denland" from the un-

iot't. 482 U.S. at 52 (enrphasis added); cf. Voith lndustrial
Service,ç, |nc.,363 NLRB No. ll6, slip op. at l8-19
(2016) (Member Miscinlarra, concurring irr part and dis-

senting in par'Ð.r I Most irnporlantly, if.one.dispenses with

to estatrlish thal the Respondent Yiolated Sec. 8(a)(5) ol'the Act by set-

ting rnitial enrploymenl terms witllout lrargaining with lhe Union, a vio-
lation that depcnds on proving the Rcspondent was a "perlèctly clear"
slrccessor. Neccssarily, therel'ore, the General Counsel has the burden of'
proving that the Iì.esponderrt was a ''¡rerÈctly clear" successor by shou-
ing that it "./hiled to clearly antrounce its intent to establish a tlew set of
conditiorrs prior to inviting fornter etr¡rloyees to accept employnrent."

Spntce (;p.109 NLIìll at 195 (enrphasis added). Thus, it was lol the

Gcneral Counscl lo llrÒ\,e that thc Respondenty'r¡/e¿l to announce new

cnr¡rlovrrenl tL-rnrs lo ¿ì sttllìcient nunrber ot'hoppers, not on tlre Re-

spo¡r!l!'nt to pro|e it alid.

lr41 collcagues say that to lrold that a successor can avoid the obliga-

tron to bargailr oVcr initial lenns in thesc circutllstallccs rvould invite

irbusc bccarrsc this would signal that successors coultl avoid "perfèctly
clear" sll(us hv inl')Ínl no otrly a sclccl ltrrt' ol'the prcdecessor's enr-

plo\L-csllÌiltdillcrcnttcrrlsu'ill br-instituted. Thereisnobasislbltheir
slîtcd cr)ncL-nì I ìele. tlre fàcts establish that thc Iìespondent infornred

all tlrc ho¡rpe-rs that it u,as olìèring cnrployn'ìent on t'lilJèrent terlrs. Prior

t(ì .lunc L lìrclrard Ill inlìlrnre-d sotne 20 hoppers âbout the new ternls,

antl on .lurrc 2. Su¡rcrvisor .lackson toltl c// thc hoppers abotlt the lle\\'

tcrnrs Arrrl in art¡'t-r,cnt. thc inclusion ol'tax lorrns rvith.¡ob applications

sir,en to all thc ho¡rpcrs "portendIedl et]lploynlent under diif'crent ternls

arrtl corrrlilrirrts' Ìl.ttlgørell's- i34 NI-lìB ât 37.
t ' .St. lili-thath .\lanor. 329 Nl..Rll 341 . 314 lì. 8 ( 1999 ) (citing RoÌol

,llt¿ltt¡rn (-lttysler I'ltntottlt.296 NLTìB 1039. 1040 (1989)).
1r lrr lrnc rlrth rìunìcrous Bo¿rrd and coltrt cases. the Suprctttc Court in

lìtll llirct /)r'clrg heltl tltat if'thc unron tl¡kcs a prerÌature demand lbr
brrglrrrirrg- llìc !-nrplo)er al lhat linlc has rro drtt¡'to tccognize atrtl bar-

garr rrrrh thc unrolr In thest- circt¡nrsl¡nces. hol'ever. the Boald and the
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the requirernent of a demand for bargaining before a new
enrployer can be deemed either a convelltional or "per-

fectly clear" successor, the Board would irnpose balgain-
ing obligations on tlre new ernployer even thotrgh (i) the

enrployer has I'eceived no denrand for recognition or bar-

gaining fton any union, and there is no certainty that the
predecessor's union will even seek to rept'esent enrployees

who are hired or retained by tlte employer; (ii) the em-

pl oyer-for I egitimate, n ondi scri ln inatory reasons-lll ay

already lrave a work fot'ce represented by a dilJ'erent urtiort,
which rnay preclude lawful recognition of and bat'gaining

with the predecessor's union; (iii) it is possible that the
predecessor's employees, even though offered enr¡lloy-
nrent, will not accept employment with the new employer';

and (iv) there rnay be no evidence that the predecessot''s

union is supported by any entployees who worl< for the

new ernployeL. Moreover, when the enrployer does sub-

sequently receive a bargaining denland fi'om the predeces-

sor's urrion, it nray be that none ofthe predecessor's enl-

ployees will have accepted offers of employmellt ex-

tended by the new employer. In these circumstatrces, utl-
der successolship case law that dates back decades, the

new ernployer cannot be considered a legal "successor,"

and the new employer would violate The Act if it recog-

nized and bargained with the pt'edecessor's tlnion.r2

In sum, for the reasons stated above, Ì would flnd that

the-Respondent was not a "perfectly clear" successor un-

dey Spr4.ce (Jp,and it did not violate the Act by unilater-
ally setting initial terrns and conditions of enrployntent.
Accordingly, I respectfìrlly dissent.

Dated, Washington, D.C. August 26,2016

Philip A. Miscintarra, Melrrber

courts have created a "continuing denrand" rtlle, under lvhich a prcnrl-
Ittre tletrrand that has been rejected b¡'the ernployer ' rctllains in lìrrcc "

482 U.S. at 52. Thus, as stated in the text, provided th¿ìt thc othcÌ l)re-
requisites to successor stattts have bcen satislietl, lhe enlployer llìusl rcc-

ognize and bargain rvith the union ifand rvhcn (l) ¡t hus tcceivetl thc

tunion's denrand f'or recognition or bargaining. and (2) the sttccessor is

engaged in normal operations rvith a "substantial and re¡lrest'ntaLivc

corìrplenlent" ol'enrployees, a nraiorit¡'ot'rvlrorrl lvere enlployed bl the
predecessor. ld.

ì: Sec. 9(a) provides l'or urriotr recogtritiott ancl bargaining onlr il'thc
union is snpported by a "rna.jorit-v of the elnployees" itr an a¡rpro¡rriate

runit. Untler Scc. 8(a)(2) ol the Ac1. an employer conrrlils atl ttnfhir labor

praclice il it recognizes and bargains n'ith a uniolr that docs llot h¿ì\'L'

majority emptoyee suppor(. Although the Boartl and the coLtrts h¡r'e heltl

that the "rnajority" requiretnetrt rnay be satisl'ied in succcssorslrip cascs

ii'there is sufTicient evidence o1'busincss contirtuity alrd the existclrce rll'
a rvork f'orce majority at the tinle the uniotr has dclrandcd recoqnltioll
ancl bargaining (provide(I that the etììployct'at stlch tilìì!' has a sttbstall-

tial and rcpresentative cotlpletnent'' ol ernplo¡'t'cs). the'Act lrlakcs clear

t3

NnlroNnl LABoR Relerlows Boenn

APPENDIX

NOrlCE TO EMPLOYEES

PosrED BY ORDER oF Tl-tE

Ner'¡oNRt- LReoR REI-nltoNS BoARD

An Agency of the United States Government

The National Labol Relations Board has found that we vi-
olated Federal labor larv and has ordered us to post and

obey this notice.

FEDERAL LAV/ GIVES YOU THE RIGHT TO

Folnr,-join, ol assist a union
Choose repl'esentatives to bargain with us on youl'

behalf
Act togethel with other elllployees f-or your bene-

fìt and protection
Clroose not to engage in any ofthese protected ac-

tivities.

WË wtL.t. Nor fail and refuse to recognize and bal'gain
r,vith Local 100, United Labor Unions (the Union) as tlre
exclusive collective-bargaining l'epresentative of otlr enr-

ployees in the bargaining unit.
WE wlt-t- Nol' unilaterally change your terl'lls and coÍt-

ditions of employrnent without negotiating in good faith
with the Union to agreen'lent or to impasse.

'WE \ itl.t- Nor in any like olj l'elated rhanner interfere

with, restrain, or coel'ce you in the exercise of the rights
listed above.

WE wìt-.t. recognize and bargain with the Union as the

exclusive collective-bargaining representative of our em-
ployees in the following appropriate unit concerrlil'lg ternls
and conditions ofenrploynlent and, ifan understanding is

reached, enrbody the uuderstanding in a signed agleetrent:

thal thc only basis u¡ron which bargaining can be considered appropriate
is cr,idcncc sLrllìcient lo cstablish lh¿ìt tlìe ne\y employer is a legal ''suc-

ccssur'-again. th¡t (l) the predecessor's urrion lras de manded rr'cogtri-

tiorr ol bargaining. anrl (2) the successor is engagetl in nortnal olìerations
rrith a-substantial and Icprcscntalivc cornplenrent" oIetnploYccs, a nra-

.jority ol rhonr lclc errployed b¡,the predecessor.

[)ccadcs 0l-casc' lau, c'stal¡lish that the prerequisites ol successor status

irre rrol cr,aluaterl in thc abstract. Ratl¡er, lhis cvaltlatioll is nlade onl¡'
l hcn rlrc uniorr tlcrnands recognition or bargaining (or later if the union

nrailc srrch ¡ tlenrand belbre thc enrployer had a substantìal and repte-
sentatir,e cr)rÌplcrÌer1t ol-cnrployecs). My colleagues cite cases (o the

contr'íul ln th!' contcxl ol" ¡rcrl'ectly clear" successorshi¡r. In none ol'
rhesc cases tlrtl thc Board squarely address (or discuss in depth) the issue

ol l tlelhcr ¿r union rilusl denrantl lrargainiug lrelore "perfcctl¡' clear" stlc-
ccssor st¿ìlus attachcs And insolàr as these cases cotìld be interpreted as

rndrcrtrrrg that a bargaining oblìgation could attâch uithout a dentalrd lbr
hrrrgrrrrrrrg. ì rclccl thcir rcrsonitrg.
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All full-tirne and part-time hoppers enrployed by

Creative Vision Resources, LLC, wlro rvork on trucks

in the collection ofgarbage and trash in the Greate¡

New Orleans, Louisiana area, excludittg all other

enrployees, guards and superuisors as defined in the

Act.

Vy'e, wtll-, before irnplernenting any changes in wages,

hours, or other tenns and conditions of your elnployrlrent,
notiff, and on request, balgain with the Union as the ex-

clusive collective-bargaining represetttative of oul' ultit
employees.

Vy'E wtLL, on request of the Union, rescind the changes

in the terms and conditions of employnrellt for the unit
enrployees that we unilaterally implenrented on and after
June 2, 201 l, except fol the changes we irnplelnented with
respect to payroll deductions required by Federal, State, or

local law.
We wtll make our unit employees whole fbr any losses

they sustained due to the unlawfully irrrposed chatlges, ex-

cept for the changes in net pay resulting flom payloll de-

ductions required by Federal, State, or local law, with in-
terest.

Wp wtLL compensate our ttnit employees for the ad-

velse tax consequences, if any, of receiving lutllp-sut-tt

backpay awards, and we wlLL file with the Regional Di-
rector for Region 15, within 2l days of the date tlre alnotlnt
ofbackpay is fixed, either by agreentent or Bôard order, a

report allocating the backpay awards to the appropriate

calendar years fol'each employee.

CRE¡lvs VtstoN RESOURCES

The Boald's decision can be found at

wwrv.nlrb.gov/case/15-CA-020067 or by using the QR
code below. Alternatively, yot"t cal'ì obtain a copy of the

decision fi'om the Executive Secretaty, National Labor
Relations Board, 1015 Half S¡'eet, S.E., Washington, D.C.
20570, or by calling (202)273-1940.

T I

tlnclrev, Aliragliolta, fis4. and Kevin ÌVlcCltte, 4.v7., lor thc

General Counsel.
Cl.yde l-1. Jacob lll, Esc1. (Coats llose, PC), itt"td llonolct L.

Wilson, Esq.. lor the lìes¡ron<1cnt.

llosct llines,l'or thc Charging l)arty.

DI]CISIONS OF TI'IE NAl'IONAI- I-ABOIì Iì,EI,A]-IONS BOARD

DI]CISION

St¡teltENl' ot. tue C¡sE

Kel--l-Nr:n W. Locxt. Adnrinistrative Larv Judge. Res¡rondent,

a successor. violatcd Section 8(aX5) and (l ) ofthe Act by failing
and rr'fìrsing to lecognize the Union u4tich rvas the exclusive
IeprL-scntative ol- thc predecessor's bargaining trnit ernployees.

llou'cver. Respondent did not violate the Act in other ways
alleged in the conrplainl.

' Procedulal llistory
'l-his case hegan on June 17. 2011. r.rfien Local 100, United

Labor tJnions (lhc Charging l'at'ty ot'the Union) fìled the initial
uniair labor praclice cltat'ge againsl Cleative Vision Resoulces,

LLC (tlrc Rcspondent). It anrcnded this charge on Novetnber'9,
20il.

A lìel an invcstigation. the Regional Director lor Region I 5 of
the National l-abor Rclations lìoarcl issuecl a cornplaint against

thc lìcs¡roncient on Malclr 30,2012. ln doing so, she acted lor
ancl on behalf ol' thc Bo¿ird's Acting General Counsel (the

Genc¡al Counsel or the govel'nnlcnt). The Respondent 1ìled a

tirlely ansrver.
On Ma¡' 23 and Jul¡, l7 ,2012, the Rcgional Directot' amendecl

lhc conrplaint. llesponclent lìled timely atrswers to these

anrenclnreltts.
On August 15, 2012. a hearing opened bef'ole me irr New

Olleans. l.ouisiana. On that day, on August l6 and l7 and

Septerrrlrer 29.2012, the parties pt'esented evidence. Altel' the

hearing closed" counsel fìled posthearing bliefb.

Admitted Allegations

In its anss'er and b1, 5¡ipL¡ution Tuiing the lrealing, the

I{es¡rondcnt adnritted celiain of the'ãllegatìons raised in the

conrplaint. Specifically. the Respondent has adnritted the

allegations raise cl in cornplaint paragraphs I (a). l(b), 2(a)-2(i),
3(r)-3(c). ¿ind 6. Basecl on these adtnissions, I find that the

go\/clr.rment hzrs pt'oven the allegations I'aised in these

paragraphs.
'l-hus. I lìncl that thc unlàir labol practice chalge and amended

chargc r.r'erc fìlctl and served as allegecl.
'l-hc Iìcspondcnt has not adnritted the allegations. raised in

conr¡rlaint sub¡ralagt'a¡rhs 2(i) and 2(k)" r'egarding the nattll'e of'

its bLrsincss opcraliolrs. lt also has not adlnitled the allegation.
laised in corrplaint ¡raraglaplr 4, that it is an enrplo¡'el engaged

in crrr¡rrclce s'ithin thc ttrcanitrg ol'Section 2(2), (6), and (7) ol-

thc Act. IIol'cvcr. it has adnritted allegations stllfìcient to

cstablish that it is suclt an enr¡rloyer.
Spccilìcallv. tlre Iìesporrdent has adnritted that. l¡ased on a

plo.icction ol' its opclations since atrout June 2. 2011, u'hen it
br-gan busirrcss. it s'ill annuall¡' provide senricc's valued in excess

ol-$50.(XX) to Iìichard's l)islrosal. Inc. I'he Rc's¡rondent also has

¡d¡¡ittccl that Richarcl's Dis¡rosal is atr etrtet'pt'isc rvithin the State

ol'l.ouisian¿r uhich annually purclrases and I'eceives ât i1s New
Orlcans. l-ouisiana lìrcilitl'. dilectl¡, lionr otttside thc State o1-

l.ouisiarra. gootls valLrecl in exccss ol'$50.000. IJased on these

arlrlissions. I conclutlc that the Iìesponclent is strb.iect to the

lloa¡d's.juristliction and nreels the lloarcl's standards lbr the

asscltion ol'.iurisclictiorr. l:urthel'. I conclude that at all tll¿rtel'ial

tinrcs. lhc Iìcs¡ronrlettt has bcen an etrtployer engagcd in
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conrnerce within the rmeaning of Section 2(2), 16), and (7) of' thc

Act.
The Respondent has adnritted, and I fìnd. that the lollorving

individuals are its superuisols vvithin the nreaning of Section

2(l l) of the Act ând its agents within the meaning ol Section

2(13) of the Act: Alvin Richarcl lll, owner and president; Karen

Jackson, adnlinistrator.

Status of'the Palties

In May 2010" Alvin Richard lll (Richard III) incorporated tlre

Respondent to be a labol' contractol' providing workel's to
Richal'd's Disposal, a colnpany operated by his tìrther'. Alvin
Richard Jr. (Richald Jr.). At the tirne of incolporation, another

entity, relèrled to here as Belry lll, u'as perlortrlitrg this lìrnctiorr.

and continued to do so until June 2.2011.
Rìchard lll is the orvner and president ofthe Respondent. ancl

also is a vice president of Richard's Disltosal. Horvever, the

conrplaint does not allege that Richald's Disllosal ancl the

Respondent ale a single entity ancl the I'ecord rvould not establish

such an identity. Fol' pulposes of this case. the two btlsin.'sses

ale distinct and separate, notwithstanding Richard lll's sclvicc
in the rnanagenrent olboth cornpartics.

The emplo¡'ees fiu'nished to Richald's Disposal by the

Respondent (and pleviously by Belry III) are classiJied as

"hoppers." As stated in the Respondent's posthealing bt'ief,

"Hoppers ricle on the lear ol'the garbage trucks and load the
garbage lì'onr trash containers into the h'uck."

Although the Respondent provides the sarne setvice that Belry
III had performed furnishing . hoppers to work orl another

conrpany's garbage trucks at, one point Beul' lll had trlore

customers. At that time, Berry III fur¡ished hoppers not only to
Richard's Dis¡rosal but also to Metro Dis¡rosal, another tr'¿-sh

collection colrpany in the Neu'Ol'leans area.

Befole proceecling fulther. to avoid corrfusion, it shotrld be

noted that the entity l'eferred to here as Beny lll did business

uncler the following nalnes at various tintes: M&B Services,

Berry Services, lnc., Milton Berry. and a second corporation also

called Beny Services, Inc. At hearing. the parlies stipttlated that

tlrese businesses \vere a single entity and single enrployer'. For

sinrplicity, tlre cornplaint calls this entity Beny lll, as ì do here.

Belry Ill rvas lirnishing hoppels to Richard's Disposal on

May 8. 2007, rvhen the lloard coltclucted a rcprese'tttaLion

election. On May 18.2007. based on the lesults of that election.
the Board certified that l-ocal 1 00. Selvice llrlplo¡'ecs
ìnternational Union s'as the exclttsive rellresentative. lvithin the

rneaning of Section 9(a) olthe Act, 01'the f'ollorving a¡tltt'o¡rlinte

unit ofernployees:

lncluded: All lull+irne and palt-tinrc hoppets enrployed by the

Ernployer who u'ork as ho¡r¡rers ott trtìcks opemted either by

Metro Disposal. Inc. and/or Richard's Disposal. lnc. in the

collection ol garbage and trash in the Gleater Nerv Orlcans

al ea.

Excluded: All other enrployees. gualds and sttpetlisots iLs

defìned in the Act.
-fhe celtilìcation identilìed the enr¡rloyer as 

.'M&tl Serviccs."
thc rranre u4lich the entity. here called -'Bcrly lll.'' s'as nsirtg at

the tinre. Benl' lll's various nante changes clicl not allcct its

l5

continuing duty to recognize and bargain tvith the certified
ur.rion.

In Octobcr' 2009. l-ocal 100 seveled its alJìliation with the

Selvice Enrployees ìnternational Union trnd began olteratitrg
undcl tlre nanre ''[-ocal 100. Unitùd Latrol Unions." Upon this
disaflrliation. tralgaining unit er:rplol'ees who hacl been nrelnbers

ol' Local 100. Scrvice Enrployees lntelnational Union
autonratically becanre nrenlbcls of l-ocal 100. United Labor
Unions. 'ì-hcy did nol have to pay an initiation ol'tlarlsf'er fbe or'

courplete an¡, appl ications.
l he constilution ol'Local 100" Unitecl Labor Unions dicl not

changc signilìcantly lionr that ol-l-ocal 100. Selvice Ernployees

I¡rto'national LJnion. l..ocal 100 continued undel essentially the

sanrc leade¡ship bclole and aliel thc disatÏliation. Of the l0
individuals rvho u,elc board nrerrtrels of Local 100. Serr¿ice

lìnrplo¡,ces Intelnational lJnion. 9 becanle board ¡'netnbers of
Locirl 100. (Jnitcd Labor Uniorts.

'l-he dis¡flìliation did not allèct lhe collective-bargaining
âgrrcrnents. rvhich Local 100, United Latror Unions assumed

¿rnd honorcd. Ìt continued lo replesent ernployees in the

bargaining unit described above as r,r'ell as enrployees ofother
ernployels which had been parties to collective-balgaining
aglcen'ìcnls with L,ocal 100. Selvice Enrployees International
Union. and it has engaged in negotiations on lrehalf of such

errployees. Based on these fàcts, I conclude that Local !00,
United l-abor Unions is atr organization in which etnployees
participate and rvhich exists fot' the purpose of dealing with
enrployels concelning grievances, labor clisputes, wages, rates of
¡ra¡,. hours olentploynrent. or conditions ofwork. Therefole, I
conclude that it is a labor olganization rvithin the nreaning of
Scction 2(5)of thc Act.

Conrplaint subpaì'agráph 8(i) atleges that Local 100, United
l.abor tJnions is the successor to Local 1 00, Selvice Ernployees
Intenrational Union, and succecded to the bargaining rights of
Local I00. Service lìmployees Intenratiotral Union u'ith respect

to the bargaining unit desclibecl above. The Responderrt denies

such successolsh i¡r.
'I he lìcspondenl's trriel' acknowledges the October' 2009

disaltìliation but denies that thele was continuity of
rel)reslrntation. 

-l-he 
Rcspondent characterizes Local 1 00. United

l-abor l-lnions as "not internalional in natule" and opelating in
onl), thl'cc Statcs. 

-l-he 
Iì.cs¡rorrdent firther states:

'l'hc Sl:lt I has anothcl local in the Neu' OI'leans ntett'o¡rolitan

arca. SÌ:ltl Local 21. ¿urcl it u'¿rs opelating rrlten the ULU

Itlnitcd Labol tJnionsl bcgan opelations. Tr. 725-26. Judicial

notice can lrc takcn unclel l]edentl Rttle of'Evidence 201 that

thc SI:lt-J is a lalger. nlore inllucntial and nlore econonlically

successlìrl uniorr than thc ULIJ. This ntay lre gleaned lionl the

tunions' respectivc sctrsites. U. S. Deparlmerrt of Labol lìlings
b¡ thc unions. antl ncrvs articles and rcpolts.

Iìcs¡rontlcnt's argunìcrlt is not ¡rct'suasive. Even assrttttittg.

solcl¡ lìrl thc sakc- ol'at'guuretrt. that l-ocal 100. United Labor
I-inions is snrallcr'¿ntl lcss inlluential than the Selvice Entplo¡'ees

lrltornational (Jnion. thc lelelance ol'sttch a conrpat'isotl escapes

nrc. lìrr cranr¡rlr-. lristorians nright ri'ell regarcl Anclrerv Jolrnsotr

as a lcss inllucntial president than Âtrr¿rharrr Lincoln. and

.lohnson ccltainl¡' was sholtcr. I lou'cver. untlet' the lar'r'. he was
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indeed l,incoln's successol. Relative political skill and physical

size u/ere not cognizable factors. Likewise, here I r.vill stick to

the cliteria the Board has enunciated in its precedents.

1-he Responderrt also points out that the ho¡rpers represented

by the SEIU did not have an opporttrnity to vote on lrdrether they

wished to disafÏljate fronr the SEIU and be replesented b¡' the

ULU and argues that this absence of'a vote is material and should

be consideled. In nraking this argument. the Respondetrl seeks

to distinguish Rayntoncl F. Kravis ()enter Jor the Perfornting
.Arts,35l NLRB 143 (2007), which stands in the way. Thelein,
the Board held that an entployet'is not lelieved ofits balgaining
obligation rlerely because a rnerget' or af Íìliation is

acconr¡rlished lvithout due ¡rrocess safèguat'ds. ln arguing that

the sanre principle should not be applied to disalfiliation. the

Respondent's brief states:

The action of a uniotr disaffiliating fi'orn another uniorr is

uniqne fiom a uniorr melger ot'affiliation. \ilith a rnerger or

aflìliation. unions typically decide to cottle together to alrgmerlt

theil economic stl'ength and power'. This, by its vely natule

benefits the union membet'ship that is metged. h contrast, a

disafÌìliation typically involves a newunion folnred by leaving

a latger or tnore substantial one. That is what lrappened in the

case at hand. In disaflìliations. tlrele is not the likelihood, as in

mel'gers, that the rcpresented enlployees will be econonricall¡'
better offor better represeltted. ln the case of disaflìliations,
therc is a greater need for the represented entployees to be

protected. That is rvhy a due process election in which the

aflected enrployees vote is necessaty.

Llowever, the Board:s rationale in Raytnond F. Kravis Cenler

for the Perfornting Arts did not depend on the likelihood that

employees wonld retain ol gain bargaining power. Itáther', this
decision t'ested on the Board's unclerstanding of À/LRB v.

Financial Institution Employees of Anterica Local I 182 (Seattle'

First), 475 U.S. 192 (1986). In that case, the Suprenre Court held

that the Boatd cannot discontinue a celtified uniott's recognition
without deternrining that its atfiliation with another union t'aised

a question oflepresentation and, ifso, conducting an election to

decide whether the certified union still is the choice ofa nrajolity
of the unit. The Board held that the lack of a rnenrbet'ship vote

concerrring union affiliation was insttlficient to l'aise a qtlestion

concelning repl'esentatiou, that is, to make it "ttnclear u'hethcr a

ma.ioriry of' enrployees co¡rtintte lo stlpport the rcorgarrized

rrnion."
Following this logic" the appropliale inqttiry helc is not

rvhethel tlre change seerns to ittct'ease ot dccrease a t¡¡liott's

bargaining ¡rorver. Rathet', itr rveighing the Res¡rortdent's attetttpt

to distingrrish Rayntond F. Kt'ctt,is Cenler for tlrc PetJì;rming
.ulr'ls. the ¡rivotal issue is uúether the lack ol-a Itrentbet'ship vote

f'or disaffiliation is sufÏcient to I'aise a question conccrnittg
re¡rlesentartiot.t. Notrvithstanding the Res¡rondent-s argul.llcllt. I

cannot conclucle that a vote to disaffìliate is all that diflèr'cnt lionr
a vote to alTliate ot'lrel'ge. Whel'e. as here. the local L¡nion

leaclership rer.nains in place ancl conlitrttes to deal rvith ¿rn

ernplol,er as before. verl little has changed, particularl)' lì'om the

errrplovees' point ol'vierl'. In the present case. al least. tro change

has altelccl the local union's identity so nluch that it u'ould laise

iì qucstion corrcclrring rcprcsclìlatiolì.

lndeed. thc disallìliation lrere appears littlc diflerent fi'onl that

in lvliron & Sons, \nc..358 NI-RB 647 (2012). Thele. the Board

adolrted the judge's lìncling that there was a substantial

continuit¡, ol' represc'rrtation and. accoldingly, that the employer
hacl a continuing dury to recogtrize the union as the exclusive

bargaining representativc. Tlre llespondent algues that in Miron,
"the cnrplo-vcr ncver challenged the union's status tlnder the

continuit),of'representation lequit'enrent. lt is not an issue in the

case." llcru,evel', evcll were I to legard A4iron merely as

illusllativc. it sLtp¡rorts the conclusion I chaw tiom the reasoning

in lltrl'tnond F. Kravis Cettlerfor the Peiorning.'l¡'ls. Thete,

the Boarcl stated:

ln clcterrnining rvhether there is a lack of continuity of
replesentation irlier a rretget' ot' aflìliation, the Board considers

whethel the nrerger or alliliation lesttltecl in a change that is
"sullìciently cû'anratic" to alter the union's iclentitl'. .rV1øy

Deportment ,\tot¿r. 289 NI-RB 66 I . 665 ( I 988), enfì1. 897 F.2d

221 ('ltl¡ Cir. I 990). 'l-ltis nrav occttr wllete "the chatrges are so

gleat that a trerv organizatiolr contes into being----one that

should be requirecl to estatrlish its status as a bargaining

rellrescntative thlough the salne means that any labor

organization is required to use in the first instance." Ií/eslent

Cot¡tn tercial fransporl, /nc.. 288 NLRB 241. 217 (1988).

351 NLRIl at 147. Appl¡,ing this satne principle to the present

case. involving a disallrliation t'athel tlran â r.ìlelger or affiliation,
and consideling the totalify of the cil'currstances, I conclude that

there is a continuity ofrepresentation. The ernployer here called

"Belr¡,lì1" had a duty to recognize and bargain with Local.100,
Selvice Iìmployees International Union bef'ore the disafliliation,
and alìer the disalïìliatiôn. it had a duty to recognize and bargain

with Local"i00, Únited'Labor Unions, r¡ùich it did.
ll'the lìes¡rondent is a successor to Beny lll-an issue to be

cliscussed and decided belorv-and if the baryaining unit retnains

in cxisfence. then the Respondent norv has the san'ìe duty to

recognizc and bargain with Local 100, United Labor Unions.
llou,ever. the Respondent argLles that the balgaining unit has

changecl in a rrranner rvhich nlakes the plesent unit inap¡rropriate.

lìespondcnt's [rriel- states as l'ol lorvs:

'I-he SL:lLl and llerry III entered into a collective balgaining

agrcorcnt on Se¡rtetrrtrer l. 2007. GCX-2'1. Article I,
Iìccognition. tccognizes a unit of'hoppers wolking otr tl'ucks

o¡relatctl by Iìichaxl's Disposal and Metrt-r Disposal.

At sonrc tinrc aliel Bcny lll ¿rncl the SEIU entered their

ag:rccrncnt. llcnl' lll lost iLs contt'¿rct to srr¡tpl¡' ho¡tpet's to Metro

to lnother corrrp¿¡¡1¡'-F'¡s1'f¡''ç[. lì'. I 5I . The union has never

lllcd a disclainlcl of intelest ol-teptesentation ofthe ho¡rpers at

Mctro I)is¡rosal. l'r. 252-53.

ln thc irrstant case. the r¡nit uscd to establish successotship rvas

onh the ho¡rpcrs s'olkittg on ttucks operated by Richard's

I)isposal. I lo¡rpcrs s'ot kittg at both lìichald's and Melro rvere

not countùd to cletelrrinc s4retlrer [the Rcspondent] lrired a

rririoril¡'ol'crn¡rlo¡'ccs in the Berrl'lll's and SEIU unit.

With lcs¡rt-ct to thc I¡st scntcncc quotc'<J ahove. it ntay be noted

that in tlctcnnining succcssorship the Board looks 1o u'hcllret'a

nra.iorit¡' ol' thc putativc st!(cc.\sor's lrargaining unit enrplo¡'ees
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had r,vorked for the predecessor'. That question. rvlrether a

nrajority ofthe hoppels hired by the Respondent had worked in

the Berry lll bargaining unit, will be adcl'essed belou'.
Here, I focus on whether Beny Ìll's loss of the Metro Dislrosal

contract affècted the appropriaterress ol'the tralgaining unit. lt is

not rmusual for the size of a bargaining unit to shrink whe¡r an

employer loses an existing custonrer,.iì.tst as it is not unusuaÌ f'ol'

a balgaining unit to grou' wlren an errployel gains a tterv

customer. Typically, such fluctuatiorrs do not aflèct either the

applopliateness of the bargaining unit ot'the employcr's cltrty to

lecognize anc[ balgain u'ith its exclusive representative. (^n
exception involves the pertnanetrt shlinking ofa bargainirrg trnit
all the rva¡' down to one person, but that exception is rtot

applicable here.)
Belry lll's loss of the Men'o Disposal contract did not retluce

the balgaining unit to a single enr¡rloyee or otlrenvise lender it
inapplo¡rriate. lt continued in existence at least until June 2.

201 l, when the Respondent began its btrsiness operations.
Moreover, successolship may be fottnd even when the

bargaining unit ofthe putative successor diflèrs in sotne respects

lronr that of the predecessor. In Specialty Ilos¡tilol oJ

Washington-lJndley, LLC,357 NLRB 814 (201l), the lloald
stated:

Brow Health P/ar, 326 NLRB 810 (1998), enfì1. 203 F.3d 5l
(D.C. Cir. 1999), is illustrative of the extent the unit may bc

alteled without elirninating successorship obligations.'fhere,
the predecessor employed rvotkers in hundreds of .iob
classifications in the recognized unit. The successor lriled a

tiny üaction (.05 pelcent) ofthe predecessor's bargaining unit
employees (16 out of 3500), who werc scattered amotrg those

many job clæsifìcations. The union sottghLio bargain over the

l 6 ernployees in a clerical unit. The Boald found successorship

because, among other things, all of'tlre sttccessor's unit
enrployees had been errployees ofthe predecessor. In shot1, in

Brom Heolth Plcu, lhe sttccessot's unit rro longer conlaitred

the vast ¡rteponderance ofthe ptedecessor's bargaining unit.iob
classifìcations and enrployee cotnplernent. But. as there rvas

continuity both in the natur.e of the enterprise and the \\'ork
force (rvithin the contracted unit), successorshi¡t princi¡rlcs

lesulted in a duty to balgain.

The Suprenre Courl has instlttcted thât the questiorr ol'
substantial continuity ¡nust tre consideled fionr tlre enplo¡'ees'
perspective. Vierved fì'onr that perspective. it nlakes no

diflèrence u4lethet' the successol acqrtiled only a ¡lalt ol'the
unit or the union disclai¡ned intelest in a ¡rart of the unit. ln

either case. there is no reason to believe that enr¡tloyees' r'icrvs

on union re¡rt'esentation have changed. Put atrothc'r say. a

diminution of unit scope or unit inclusion. by itsell. is

insufìicient to rneaninglirlly af'fèct the n'ay that unit enr¡rloyecs

¡relceive tlreirjobs or significantll, affect ernplol'ce attiltlclcs

cortcctrting uniotì represetttijtliorì.

357 NLRB 814. 814-815 (fbotnole onritted).

'l'hc Board ¡rlaces a heavl' evidentialy brtrden on a part)/

attenrpting to shorv that historical u¡rits at'c no longcr appro¡lriate.

''Conrpelling circunrstances'' are recluit'ed to overcontc thc

t7

signil'icance of'bargaining history. Cadilloc Asphalt Paving Co.,

349 NLRB 6 (2007). l lere, the Responclent ltas lrot shown suclr

conrpelling circurnstances. Accorclingly, I reject the

Rcsponclcnt's ina¡r¡rropriate utrit al'guntent.

Was Respondenl A Successor?
-l-he lìcspondcnt denies the allegation that it is a successol'to

Iìerry lll. llowcver. the Acting Ge¡reral Counsel argtles that the

f'acts nreet thc slandards l'ol succcssorship regardless of'u'hethet'
they alc cx¿rnrined using the analytical llantcu'ork of Fctll River
Dt'citry ('orp. v. N l.llB. 482 Lj.S. 27 (1987). or that of NIRB v.

But'ns Sauu'it¡' Scrviccs, 406 U.5.272 ( 1972). The fàcts satisf\'
troth tests.

As statccl above. Alvin Iìichard Jr'. orv¡rs Richard's Disposal,

¡l'ovicling traslr collcction services in thc Ner.v Orleans area, and

his son. Iìicharcl TII. is the chief- operating oflìcer of that

courpany. It had contlactcd l,ith Beny lll to provide the ho¡t¡rels

rvho lidc'at the back ol-the garbagc tltlcks and load the trash into
the trt¡cl<s. Iìon'ever. ploblems arose ¿rnd Richat'cl lll testilìed he
"sarv it as an opportunity to start a btlsiness fol nryself."

Ilichald lll clccided to iòr'nr a corllpany rvhich rvould leplace

Bcrly III as the supplier ol' the hoppers. To that end, he

incolpolated thc Respondent in May 201 0, but this company did
not bcgin operations light away.

With assistance fiorn an errtployee of Richard's Disposal,
Richald III prepared enrploynrent application f-olms. A Belry III
enrplo¡,ec. Eldlidge Flagge. passed out the ap¡rlications to others

cnrplo¡zed by Belry lll in the hoppers' bargaining unit. Each

ap¡rlication inchrded the tax lonì1s rl4rich an ernployee rypically
conrpletes on being hired. The recold indicates that Richatd III
gave Flagge the fblnrs sornetirrre around May I 9, 201 I .

Itrlagge distribute'd the applications soon aftel he received

thenr. IIon'ever. the record indicates that Flagge played little
role in collecting the conrpleted applications. Rather', alier lìlling
out an application. a lroppel u'ould give it directly to pet'sonnel

rvollting lirl Iì ichard's Disposal.
Fol rcasons discussed later in this decision, I creclit Riclrard

lll's testinrony that hc. too, provided application ftrlms to some

ol'thc ho¡r¡rels cnrployecl b¡' Berry III. The I'ecotd reveals an

obvior.rs nrotivation lìrr doing so: 'fhe change lìorl Bert'y lll to

the Iìespontlcnt \\'as not sonìcthing rvhich ri'ould be plrased in

gradually. Iìathcr. it rvould be au abt'ttpt shilì fionr one to the

othcr. 'l-hcrclìr'c. Iìichald lll nceciecì to be sure he had enough

Iro¡rpcrs linetJ r,rp to stall- all the trash tl'ttcks belìrre the

Iìes¡rondcnt rc¡rlacctl Be'rr1 lll. Moroover. it s'as not Iìichal'd
ìll's polic¡,to ¡rläcc ntr¡ ho¡r¡rct'on ¿r truck until that person had

subrnittctl an a¡r¡rlication lìlrm. including thc lax l'ornrs attached

to it.
Iìicharrl Ill tlicl not interr ieu'an1' applicants for cnrployrlcnt.

I inl'cl that hc prcsunrccl that all the hop¡rcrs u'orking lirr Berry
III rvcrc qLralilictl. or else thcv rvottld trot be doirrg the work
¿rlrcadr,. 'l'he'rclìrrc. lìlling out thc ap¡rlication and tax I'ot'nrs w¿rs

a lìrrnralit¡'. albcit a rccluircd one. Iìichald lll testilìed. in palt.

as 1ìillou,s:

Q. lllsn't it also tnlc at the tirne you starteû--isn't it ¿ìlso trïe
at thù tirnc ¡ou startcd ¡raussing out thc a¡tplications or gave Ml.
Flaggc thc applications lòr hinl to pass oì.tt. it rvas yottt plan to

start ¡rrovidirrg ho1'r¡T rs to Iìichard's Dis¡rosal on May 20.
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20ll?

A. Yes.

Q Okay. But you didn't staft that day, because you didtr't have

enough applications t'ehu'lred to yotl. Correct?

A. Yes.

Q. Okay. So I'ln assurnil.tg otr Jttne l, you hacl enough

applications.

A. Yes.

a. Isn't it also tlue that b)' the hoppers hrtning in their'

a¡rplications, they rvere agleeing to wol'k fol'Crcative Vision.

and you r,vete agreeing to hire thern ilthey wanted to rvork?

A. Ill needed thern. ¡es. sit'.

By June l, 2011, the Respondent had the applications of'

enough hoppers to staf'l' the tlash tlucks, and on that datc

Richard's Disposal canceled its agreenretrt u'ith Berry lll. 'l'he

next day, the Respondent began ploviding to Richard's Disposal
the sanre hoppers 'r,r'ho had been doing the sanre work tlt.t
leceiving their pay fì'orn Belly III. Fronr the hoppers' point ol-

view. little had changed. They still reported f'or lvork at tlre salrre

place, Richard's Disposal, and still rode on Richald's Disposal's

trucks.
Moreover, their direct superuisor had not changed' Karen

Jackson had been ernployed as a snperuisor by Berry lll, where

she assìgned each hopper to wot'k on a specific ttuck. She

continued to do the same thing.
A liule befole 4 a.m. on June 2,2011, when the hoppers

arlived at thè Richard's Disposal fäcility to u'ork, Jackson

conducted a meeting to inf'orm them that they uere u'orking fbr"-
Creative Vision. In tlie words of'one lroppet', Shar¡'n Leu'is, "Ms.
Jackson called a little briefnleeting bel-ole any h'ucks drove out

of the yard, and told us, 'Today is the day you start l'orking
under Creative Vision."' Jackson also told tlre hoppels tlrat they

would be ¡raid $ I I per hour. would receive overtilrre, and that the

Respondent lvould guamntee each hopper'8 hours ofwork per

day.

On this fìrst day, 44 hoppers u'orked f'or the Res¡rondent. This

nnr.nber rvas sufl'icient to stalT the tl'ucl(s operated by Richard's

Disposal. Specifìcally, Richard lll testifìed that Richard's
Disposal t¡,picalll, sends out 20 to 22 lt'ucks pet' day and each

tnrck lras tra,o hoppers. Thus, fiom 40 to 44 hoppers u'ould be

sulJicient f'ol'Richard's Disposal to operate in the usual nlallnel'.
Accordingly, although the record stÌggests that otr sonre laler

days the Respondent provided. and Richard's Dis¡rosal used-

nrole than 44 hoppeLs, I conclucle that the 44 hoppers enrpÌo¡'ed

orr June 2.2011, constituted a relll'esetltative cotnplcnlettt ol'
erlployees.

Under ÀZRB v. Btttt'ts Securi\¡ Settices, above. at least hall'ol'
the enr¡rloyees in the re¡rresentative complinlenl tnust have

rvorked l-or the ¡rutative pt'edecessor. I lere. all 44 of the hop¡lers

rvl¡o n,olked lor the Res¡rondent on June 2.201l. had bccn

bargaining unit enrployees at Belly lll. Cleal'ly. Iìespondc'rrl is a

B¿ø'øs successor'. l'-tlrtlter. I conclttde that the Respondent is alsil

a strccessor under Fal1 River D1t¿ino Corp' v' NlllB. abovc'

ln Fall Riter D"v-eing Corp., the Suplente Coult alticttlated a

"substantial continuity" test. \\41ich thc Board applied in I'an

Lear Ec¡uipnrcnr. 336 NLIìB I 059 (2001). l-hc Board noted thât

tlre Su¡rrenre Court hatl identified the follou'ing factors as

lelevant:

[W]hethcr the business ol'both enrployers is essentially the

sarrrc: u'hetlrer the crrrployees of'the ltew cotllpalìy are doing

the sanre.jobs in the sarne u'orking conditions lttrder the sanre

supervisors: and rvhether the ner'r' entity has the sal.lre

production process. ¡ttnduces the satrre products alld has

basical lv the sanre body of custontcrs.

336 NI-IìB at 1063. l-he ansrvcl to each ol-these qttcstions is
"yes." 1-hc business ol thc lì.espondent is the salìle as that ol
Ilerr¡,Ìll. providing eurplo¡'ees to work as hoppers ott tt'ttcks op-

elatetl by Iìichalcl's Disposal. -l-he u'otking conditions retrrained

the s¡ure and thc enrployces wolked ttndeI the sttpervision of'the

sanle pcl's()n. Kalen Jackson. 
-l'hc ploduction process retrrairred

turrchangecl. At onc ¡-roint. llcny III plovided ho¡r¡rers t'or twtl
disposal scrviccs, Mctlo Dis¡:osal as rvell as Richald's Disposal,
rvhereas it appeals that the Res¡rondent only provides hoppers to

Iìichard's Dis¡rosal. Nonethelcss. tlre Respondent has "basicalll'
the sanrc lrody ol'custonrct's" as Berry Ill.

Thcse f¿rctols are assessed fi'orn the perspective of the

ern¡rloyees. that is. "r,rùethcr 'those ernplo¡'ees who have been

retainecl rvill vieu, their job situations as essentially

rrnalteled."' Id.. quoting Golden Slate Bollling Co. v. NLRB,4l4
U.S. 168. 184 (1973). From the pers¡rective ofthe employees

who appeared lòr wolk on June 2,2011. nothing had changed'

They wcluld not have knou,n that they wele .wolking f'ol a

diflèrent enrployer if'theil sttpervisor, Kat'en Jackson, had not

told theri.' ' OneTiop¡rer', I3ooker T. Sanders, who testified as a rvit¡ress f'or

the Res¡:ondent. stated that he recalled a nteeting at s4lich

Jackson ''said Creative Vision rvas taking over', and she they're
pa¡,ing $l I an hour'. and they're taking out taxes and Social

Security." -fhe 
lìespon<lent also called to the tvitness stand

anothel hop¡rer'. I Iarcllcì Jelferson. who testified that Jackson "got
all the ho¡rpcrs. ancl shc'ex¡rlainecl to us that, you know, Creative

Vision rvas o¡rctr. atrcl rve no longer rvorkecl fbr Beny." lf
.lackson hacl not callecl a nlecting ol'the hop¡rers on June 2.201 l,
and inlòrnred thern that tlrey wete now working I'or the

Iìcspondent. thc¡. rvould not have knorl,lr ttntil they leceived their
pa¡'checlis.

ln sunr. the cvidcnce cleall),cstatrlishes the "substantial

continuit)'" r'cqui|ed b¡' the l:irll River l)'eing, (br2. test. as u'ell
as slrccùssor untlcr N/-Rß v. Buas Secn'it.v Sert,ice.r, above. I so

lìnd.

I s lì.cs¡rondcnt A "Pcrlèct l¡' C lear" B¡¡i rr.r Stlccessor?

ln gcnelal. tt Bttnts successor has a duty to l'ecognize and

bargain rvith the cxclusivc relll'escnt¿ìtive ol'the pledecessor's

enr¡rlo¡,ccs llrt it rerrtains fì'ec to sct the initial terlrls and

conrlitions ol'cnrployrnent. l.lol'ever'. thcre is an exception. In

ßia'rrs. thc Su¡rlcrrrc Court statc'd that althotrgh ¿ì sLlccL'ssol'

cnr¡rlo¡'cr "is olclinaril¡' lì'cc to sct initial tcrtlts on ri'hich it rT'ill

hirc thc crnplotccs ol'a prcclecessor'. thcre will be instances ill
r'i,hich it is ¡re-r'lèctl¡'clcar that thc neu cnr¡rloyer platrs to retaitt

all ol'the curplovccs in the unit and in uhich it u'ill be appropri¿rtù
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to have him initialll, consult with the enrplol'ss5' balgaining
le¡rresentative befole he fixes tertns." 406 U.S. at 294.

The Boald has held that this "perfectly clear" exception to the

general rule that a successol'entployer is fì'ee to set initial ternls.

while restlictive, should apply "to circunrstances in u'hich the

new enrplovel has either actively or', by tacit inf'erence, nrisled

enrployees into believing they would all be retained without
change in their wages, hours, or conditions ofelrtployrrent, ol at

least to cìrcurnstances whel'e the new enrployet'. . . has fàiled to

clearly arrnourrce its intent to establish a llew set ofconditions
pl'ior to inviting f'ormer employees to accept enrploynletrt.''
Spruce IJp Corp.,209 NLRB 194, 195 (1974), errl'd. nrenr. 529

F.2d 5f 6 (4th Cir. 1975); see also Grenada Starnping cl

Assembly, Inc., 351 NLRB I 152 (2007): Cadillac Asphalt
Paving Co.,349 NLRB 6, l0 (2006).

'l'he present record would not support any finding that thc

Respondent had rnisled enrployees. either actively or by tacil
inference, to believe they would alì be retained without any

changes in the wages, hout's, or conditions ol- etnplç¡'¡1{3¡1

Rather. whether the Respondent is a "pelfectly clear" Burns
successor tr¡r'ns on whethel it "failed to clearly annottnce its

intent to establish a new set ofconditions pliol to inviting l'orrrrer'

employees to accept ernployment."
Fol example, it'¡ Cadillac Aspholt Paving Co., above, the

successol' ernployer did not conduct job interuies's and no

evidence indicated that it sought applicants fi'om any sout'ce

other than the pt'edecessot"s work force. At a nteeting rvith the

predecessor's employees, the successor invited them to fill out

.job applications and W-4 fbrms but did not tell thenr it intended

to set initial terms and conditions of errployment. In these

circuurstances. the Board found that the hiling enlployer was a

"perfectly clear" Bu rns sncce$-br.
The thcts in the present case are rather sillrilar to those in

Cadillac Asphalt Paving Co. but certainly not identical. As

described above, Richard III distributed application f'ornrs. with
attached W-4 tax f'ornts^ to hoppels u4rile they r¡'ere emplo)'ed
by Beny III and he also enlisted tlre help of'Eldlidge Flagge. one

oi'the hoppers in the Berry lll bargaining unit. The t'ecold does

not indicate that the Respondent sotrght entployees ft'onr atry

otlrel source.
To this extent. the fàcts here resetlble those in Cadillac

Aspholt Paving Co. llorvever the credited eviderrce establishes

that Richald Ill cotllnunicated at least sorne inf-ol'lnation about

the contenrplated rvages and u'orking conditions to at least sollle
ofthe ho¡rpers rvhile they were still enr¡rloyed b¡'Iìerry lì1. l-hc
question thus is rvhethcr the Respondent collve)'ed enough

inl'olnration to enough lroppels.
'l-o preserve its aulhority to establish initial tellrls ancl

conditions o1'employment, a successol' lllttst "clearly allllotlllce
its intent to establish a ne\\' set of'conditions plior to invitirrg
lblnrer enrpìoyees to accept etrrploynrent." Sprucc Up ('orp..

above, 209 NI-RB at 195. What constitutes sttch a cle ar

annonncenrent? 'l-he inlòrmatiolr ¡rlust be stllfìcient to allorv the

predecessor's ernplo¡'ees to trlake an inl'olnlcd choice atrout

rvhether to go to r'vork fìrr the Respondent.
ln ll/indsor Convalescent (,-enter qf \iorth Long Beach. 351

NI-RB 975 (2007). a succc'ssor sent a letter to the lrreclecessor's
e'rrrploye'es olìèr'ing thenl terrporaly etrtplo¡'nrent. l-he letter

t9

stated that tlrel'u,ere not eligiblc lor certain benelìts. and adding,
"Otlrer tclrns and contiitions ol'your enrployrrent ll'ill be set

lorth in Windsor's ¡rersonnel policies a¡rd its employee

hanclbook."
AlthoLrgh the quoled statement seenrs to convey the

successol' s intent to cstablish ¿ì new set ol- u,orking conditions.
the Board held that it u,as insufiìcient to allow the predecessor's

e mployees an irrfòrrred choice corrcenring wltellrer to accept the

successor's erlploynrenl ollèr or tullr it dovt'n. The Boald held
(hal a genelal slalcrlront that new ternts u'ill sttbsequently be set

is not snllrcicnt to firltill the lìesponclent's Spruce Up obligation
to anrlorìnce ne\v Lernls priol to or sinlultaneous s'ith the

takeove r'.

ln olhel s'orcls. a¡rplyíng the Boarcl's Spruce LÌp standard

làithfìrlly lec¡uires digging clccpcl than rnight at fìrst appear

neccssar.\' lìonr ¿r narros' and literal reading ol the test. A
rnessagL' sullicient to colrvcy thc' successot's intentioll to

establish nc\\'tL'nrìs and conditions oÍ'enrploytnent may still lack
cnough detail to afl'olcl tlre ¡'rt'ecJecessor's enrployees an inlornted
choice. Il'so. the ''perlÞctly clear" label sticks.

'l-hus. the doctlinc has cvolved sincc 1972. when lhe Supreme

Coult rroted that ''lhcle u,ill Lrc instances in u4rich it is perfèctly
cleal that the rreu,enr¡rloyer plans to letain all olthe enrployees

in the unit. antl in u'hich it u,ill be appropt'iate to have hirr
initially consult rvith the enrployees' bargaining representative

bef-ore lre lìxes telrrs." Bra'rrs, above, 406 U.S. ú.294--295.
Undel the doctrine. as it has norv ripetred and lratured, a

successol errplol,er's lailule to provide sulTcient inforntation to
tlre ¡rredecessor''s etnployees proves that it is perfectly clear the

successol'intended to retain all tlie unit enrployees.
- l-herefbre. it is inr¡rortant to distingttish betrveen the ordinary
ìneaning ol- the u,ords "pellèctly clear'" and the irnpolt of this
phrase as a ternr ol-arl. When used in the evelyday sense, tlle
r¡'ords "pelfictly clear'" take the analysis in a dilïerent direction.
-l-he 

record nrakes it pelfèctl¡, clear that the Respondent intended

to relai¡r the enrplo¡,ees in the lralgaining unit, but this conclusion
dOes not rest on the ¿ìntount ol'coltnlunication between the

Res¡.rondent antl the ho¡r¡rels.
Il'the lìcs¡rorrdcnt had not intended to retain the enrployees irl

the Ilcrry Ill bargaining unit. it rvould have been a lentalkable
coincidcncc that orì thc lirst dav of-the Res¡rondent's operations
all 44 ho¡rpcrs had bcen cnr¡rloycd [r¡, Berrv IIÌ. Olcourse. it rvas

not a coinciclc-ncc. 'l'hc record tloes not indicatc that the

Iìcsponrlcnt sought to hire ho¡r¡rcrs lìottr any othct'source.
ll'tlrc lìcspontJolt had not intcnded to hilc the nrerrbers of the

balgaining r¡nit. cn nrassc. Iìicharcl III ot sonreone tvorking lbr'

hinl uould har,e intelvicrvcd applicants. exalrrined

quaIilìcrtions. and checlicd rclèrcnces. Instcacl. the Iìespondent
chosc nrclcl¡ to disu-ibutc applications. with W-4 fornls
attachcd. to thc hoppcrs in the lSelry III balgaining trnit.
'Ì-vpicallv. 

a.iob a¡rplir:ant docs not lìllout a W-4 fblnr until hire<l.

so inclusion ol'thc tax lirlnr u'ith the a¡r¡rlication suggcsts Ihal lhc
Iìcslrorrtle nt had little cloubt alrout sltonr it u,or¡ld hilc.

Iìichard lll alrcad¡ kncrv abortt the clualitv ol'thc hoppels'
rvorl< bccausc thc¡' ¡rcrfìrrnre cl that u'ork fbl Ilichal'd's Dis¡losal.
a corìllli.rn\ he uranagctl. Iìis tlissatislìtctiotr l'as not \\'ith the

ho¡rpers thcnlsclves. but rathcr s'ith llcrr)'lll's lax Inan¿ìgetìlcnt

practicgs. rçhich inch¡dctl trcÌting thc ho¡rpcrs irs inclepcndent
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contractols rather than enlployees, failing to deduct taxes. and

neglecting to l-ollorv such usual ernployntent ¡rractices as isstling
handbooks and implernenting dress standards.

Moleover, the hoppers in the Berry lll bargaining unit already

wele familial rvith horv Richarcl's Disposal opelated. If the

Resporrdent had clecided to recluit throttgh the State

unemploymerrt oflice ol tlrrough "help rvanted" advet'tisenrenls.

the process of selecting arrd trainirrg those clrosen would have

been a ma.iol undeltaking. So it is haldl,v sr.rlplisirlg that the

Respondent would decide to use the sarre individuals u'ho

zrlready were hopping on the ttucks evely nrot'tritrg.
'fhe lecord leat,es no doubt that the Respondent's owtret',

Richald lll, intended to ernploy the hoppers workìng in the Belrl
III bargaining unit, and Inade lro efforts to hire hoppels llonr
othel sources. Using the words 'lret'l'ectl1' 

"¡.u''" 
in their

everl,day sense, that intent is perfèctly clear'.

Is such an intention "perfectly clear" r,vlren that phrase is a
term of at't? To answer that question, I l'eturn to the isstle of u4lat

the Respondent col]rnunicated to the hoppers u'lrile the)' still
worked for Beny lll. On this point, witnesses delivered
conflicling testimony.

Richard III testifìed that he gave job application f'ornrs to sonre

of the lroppels who were wolking f'ol Belry III, and that when he

clid so he desclibed to thern the telms and conditions ol'
ernploynrerrt which would be instituted by the Respondent,

stating, f'or exarnple, that hoppets would earn $l I ¡ler hour. This
testimony invites scrutiny because, although both the

Respondent and the General Counsel called a nuntber ofhoppers
to the wihess stand. none testified that Richard III gave hirn a

job application.- 
However, Richard III was not the only possilr-le condtlit. ol

inlornra(ion fi'onr the Rcspondent to the hoppers. Both Richard
III and hoppel Eldridge Flagge testified that Richard lll gave

Flagge application folr¡s uùich Flagge then distributed to other
hoppers. Accolding to Richard IIl, he gave Flagge a stack of'
about I 5 to 20 applications and Flagge later reqttested more.

Although it is undisputed that Richald Ill gave Flagge

application f'omrs, theil testimony conflicts regalding u4rat

Richard III told Flagge. Richard lll's testirnony, if credited.
rvould establish that he infbnned Flagge olthe initial telnrs and

conditions ofenrploynrent which he intended to intplenlent when

tlrc Rcspondent began o¡retations:

Q. What did you tell Mr. Flagge. il anything about uùat the

wages, benefits, and-woulcl be?

A. Sl I an hour'. ciglrt hotlrs gual'arttccd a day, ovetlinre if'the¡'
macle i1. and holidays-the fbul standad holidays.

Q. Did 1,ou rrrention anything about taxes lteing withhcld'7

A. Yes.

I-lorvever'. Flagge's test¡nlony squarell' contradicts Richard l ll
on this ¡roint:

Q. And duling that cotrversation, did Alvin Richard lll sa¡'

anything about pay to ¡,ou?
A. No.

Q. Did he tell you anythirrg about holidtry pay duling that

convels¿ition'?

A. No.

Q. Did he say arrything about ncrv u,ot k rules?

A. No.

Q. Duling lhat convelsation. did he say anything about an

enlPlo¡'ee hanclbook?

A. No.

Q. Did he say anything about a safèty ntanual'?

A. No.

Ilelble addrcssing this conlìict in the testinlon)'. I note that

even il'Richard lìl told Flaggc about the cotrtetnplated tenms atrd

conditions ol' enr¡rlo¡'tncut Flagge did rrot convey such

inl'ornration to other hoppels entployeci b5' Iìern' llì. I credit
I--lagge's uncontradictcd testinron), that he tolcl the other hoppers
-'thel,nright have a.iob rvhcn they fìll thc application out, but

they needetl to have Social Seculity. lD to bring u¡r in there. and

I told thenl to lrring it to Clayton. rr4rc-r'e lre could nrake a copy

ol- it.''
Richard lll's testirnony. il- credited. establishes that the

hoppers had anothel soulce of inlòrnration apart fì'om Flagge.

nanrely. Iìichartl lìì hinrsell. Ile testifìed that, in addition to
providing Flagge application f'olnrs to distribute, he also gave out
such lbrnrs to other etr¡rloyees irr the llerrl'lll trargaining utrit:

Q. Nou'. dicl 1,ot¡ ¡lic1¡"6¡¡e ap¡rlications duling this tinre?

A. Ycs.

Q. And horv nrany a¡rlrlications n'ould you say you night have

clistributed cluling this tinre period?

A. Maybe 20.

a. What did )¡or-ì say to the ho¡rpers as you gave thelrr

applicalions?
A. They had to know about theil r¡,ages. $l I an hour',4OJrour
guaranteed----excuse n1e.. Guaranteed eight, 40 hottts. the

ove¡linre alìer the 40 hours, and I u,as going to have to do the

tÍL\es.

Q. Ditl you sa¡,holidays. too'? I'nr solrl'. I didn't.
A. Yes. llrcre's lbur guaranteed holidays in our business.

Richard lll testilìe<l that he began distributing these

ap¡rlications sorretinre in May 201 l. lìorvever, he cottld not

nanre an), individual. except Flagge and a hopper nanted Tetry
Ilills. to sÍorn lrc had given an application. Richard III also

leslilìed that he rcccived conr¡rlcted a¡rplications fionr hoppels
rvorking lìrr llc'r'ry lll but. again. conld nol naÍìre any persotr u4rtr

gave hirl onc.
Richard lll's inabilitv to idcntil),1he hop¡rers to rvhom he had

given anrl lionl lllotl he hacl received a¡rplication 1'ornts cloes

laise c¡ucstions about tlrc lcliability ollris tcstirnon¡'. I'lorvevel.
in evaluating this tcstinron¡'. I cannot sitnply assutne that Richatd
Ill n,as so fÌinriliar s,ith thc hop¡rcrs that he knerv all o1'thenr by

sight and could associatc l'aces s'ith n¿rnres. IIc u'as not their
irlrmedi¿rte su¡re rvisol and tlrc ho¡rpcrs s¡rent alrnost all theil rvork
tinrù a\\'¿ì)' lionr thc lìrcilitl.

Eight hoppcrs testilir-tl at the hcaring. six ol-thÈnr called by the

Responde-nt. I lt>lc-r'cr'. nonc ol- tlrcse l'ittresses testilìed that

Richard lll hatl inlìrrnrecl hinr ol'the inilial telnrs and conclilions
of' crrrplo¡'nrent lrclìr'c .lunc 2. 20 1 l . l ndecd. none ol' lhe htlppcrs

testilìed that hc hnd rcceivccl such infìtrntation liom any sortrce

bclirr-c .lurrc 2. 20l' l.
'l his abscncc ol' corrobot'atio¡r. as r,i'cll as Iìichard III's

inability to n¿ìnrc spccilìc individt¡als to \\4rortl lre had givcn

a¡rplications. ¡aiscs sonrc tloub( about the reliabilit¡' o1'his

      Case: 16-60715      Document: 00513733279     Page: 22     Date Filed: 10/25/2016



CREATIVE VISION RESOURCES, LLC

testinron),. Ilowever, other considelations weiglr in làvor of
clediting it.

From Richard lll's testimony ancl that of other witnesses, I
infèr that he rvas not vely hap¡ry with the rvay Berry lll operated.

Berry lll treated the hoppers as independent contractol's even

though the¡, clearly had the atttibutes of enrployees-lòr
exanrple, they were requiled to work at specifìc titnes and in a

specifìc way-and did not r¡,ithhold taxes fionr theil pay. Berr-v

III also did not ptovide employees u,ith either an employee

handbook ol a salètv uranttal. antl it ignored an unfàil labor
plactice conrplaint, resulting in a delàultjuilgment. See M&B
Services, Inc. , 355 NLRB No. I 36 (201 0) (not reported in Boald
volumes).

Richald III testified that there had been ploblenrs with Berry
lll, a factor in his decision to stalt his own conrpany. Although
his demeanor as a wítness was lotv key, I infer that he was

displeased with the laxity of Berry III and determined to t'un his
company differently, in corrpliance rvith the law ancl with
greater attention to workplace safety.

Thus, he instituted wol'k rules requiring hoppers to put orr

vests, which I assume r¡ere similar to safètv vests worn by

highway constl'uction workers, befòre they could get on the

tlucks. Richard III also established a dress code. It lequiled
hoppers to wear shiÍs and belts at all tinles and to weat'their

¡rants pulled up rathel than hanging low on the r¡'aist.

Tlris irrrpression of Richard III being rneticulous, a stickler f-or

detail. is consistent r¡/ith a portiotr of his testimony which
otlrerrvise puzzled me. According to Alvin Richard JI'.. who
owns Richard's Disposal, his son, Richard IlI, is vice president

and rnanager of that conrpany. The son, lrowever, was not so

conficlent he held the second title. On cross'exatninatiotr. he

testified, in paì'i, as follows:

Q. Okay. Wet'e you the vice plesident of'Richard's Disposal

on June 1,201 l?
A. I'm a COO. If'that's a vice president, I don't know.

l'he General Counsel then slrou,ed Richard lll a letter bealing
his signature and the title "vice plesident." This exchange

lollowed:

Q. And at the botlonl it sals" vice president. So does lhat

relìesh youl recollection as to whether or trot yott'te the vice

president or not?
A. No.

Q. lt doesn't?
A. I said I signed it. 'What nly title \\'as at the tinre I don't
renrembet.

Richard III's denleanor \\'as not lrelligelent or hostile and I

believe he u'as trf ing to give answet's which rvel'e bolh accttrate

and precise. FIis leluctance to agl'ee that he was vice president.

everr afìer seeing a lettel refèrring to hinr try that title. did not

ach,ance his interest in any obviotts \À,ay. If'he had been tr'-ving

to co¡rceal his nranagenretrt position with Richard's Disposal. he

s'ould not have lelèn'ed to hinrsell- as "COO.'' chief operating
olliccr. In vies,of'his rvillirtgrress to acknou,ledge that title . his
hesitation about the title of vice president is diffìcult to
unclerstand except as a t'eflectiolr ol sct'upulousness in attcntitln
to detail.

2l

The easiel course. rvhen conlì'onted with a letter he signed

rvhish lclèrred to hirn as ''\'ice llresident," s'ould have been

sirn¡rly to adnlit that "vice ¡rresident" was his title. lnstead, he

testifìecl that he did not lenlcnrber rvhat his title had lreen at the

tinre ofthe lelter, rìll ansrvel he could not have expected to help

his cledibilit¡,. Thus. Richard lll irnpressed tne as being a

nreticulous u'itness even u'hen his answers f'oreseeably nright be

coutl'al] to his intelest.
Molcovcr^ even thoLtglt no ho¡rpel testifìed that Richard III

told hinr about the inilial lelnrs ancl conditions, the record does

establish thal sonre hop¡rels had heard that the Reslrondent would
be paying Sl l pcl hour. Fot' exantple. a union olfìcial. Rosa

l'ìines. r'e¡rorted that at least one hopper enrploycd b¡, Berry III
had called the lJnion to ask about the$l l-¡ter-hour figure. Hines
test ifìed:

What I rect'ived is a call. sa¡'ing they heard a couple hoppem-
I'nr uot st¡re ol'theil narrres-and thel'heald that their wages

was dxr¡rpecl to $l l. and I questioned on that did the

Ínanagenrent ol did this new conìparl)/ tell ¡'or'r that, and they

said they.just hear it. -l-hcy 
had not heard fiont anv aLttho¡'ized

personncl.
-l-he 

Respondent argucs that the existence of this tumor-that
lroppers hirecl b¡, the Respondent u'ould nrake $l I per hour-
supports an inference that the Respondent did, in fàct. announce

this pa¡i rate to the hoppers rvhile they were still rvorking for'

Berry lll. Thus. the Respondent's bliefasks: "IJow else could
hoppers comnunicate to l-lines the pay rate of Sll/hour at

[Creativc Visìon Resoul'cesl unless they learned it t'r'om Richard,
fion Flagge. ol fionr other hoppers who learred it fionr Richald
and/or I:lagge?''

The testimonl' of'Antlrony Taylol confìrnts that a'nunlbel'of
hop¡rels lealned abont the $ll-¡rer-lrortr \\tage late while they

rvele still rvorking at Beny lll. -l'his 
sarne testirtlotly illustrates

the dilficulty of tracking dou,n the elusive sotlrce of this
irrlorrlation:

a. No\À;. ),ou ¡¡e¡rtioncd $ll an hour. Wrat, if any,

conveÍsati0ns r.r,ele'lhe ho¡rpels hal,ing befo¡e this nìeeting

about the $l I an hour?

A. Wc all congregatù in thc trrorning out thel'e. They been

knou'ing about thc $l I ¿rn hour'.

Q. So thc ho¡rpcrs bc-lòrc'this rnccting in Mal' lç¡r3u, about the

$l I an hotrr'l

A. Surt. rrran. 'l-hc a¡r¡rlicatiorr u,as passcd ottt bel'ore. I think
lrlaggc uas ¡rassing out thosc ap¡rlicalions.

Q. I)id ìrla-ugc knol atrout the $ I I ?

A. I tokl \'otì. \\'c ail congrcgâlc ottl thete in the ntotrring. We

bccn knou'irrg that.

'l'hc tcstinrorr¡'ol'Kunl¿rsi Nicholas. r¡'ho uorked in thc Belt-v

III bargaining unit. ¡rlovidcs lùrthcr cvidcncc that hop¡rers kttcrv
al¡out the [ìcs¡rondcrrt's irritial tclnts and conditions ol'
cnrplolrrcnt bclìrrc thc Iìes¡lrntlcnt bcgan opelaticlns:

Q. I3c-lòrc ¡,ou began lork lìrr fìeative Vision. did ¡'tttr linou'
yotr \\ur going to nlakt- $ | I atr huttr'J
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A. Yes, sir.

Q. Did you know you r.r'erc going to be gualanteed eight hours

a day?
A. Yes, sir.

Q. Did you know you wele going to get oveltinte?
A. Yes, sir.

Q. Dicl you know you uere going to get ftrur holidays?

A. Yes. sir.

l lorver¡et, Nicholas' testil.rlony doe s not indicate that he

received this ìnforrnation fi'om Richard IIl. Rather, he learned

about the Respondent's contemplated tel'lrrs and conclitions ol
erlploynrent fi'om Karen Jackson, who then r,vas rvol'king lor
Berry III: "Well, they told us ahead of tinle-Ms. Jackson told
ns ahead of tinre. you know, rnight be stvitching over to altother
little conrpany rryhere-you know, a pay rate, and she just let us

know ahead of tiure, and then tliat's when, you know, they
stalted olT"
Jackso¡r did not testify that she inl'ormed the hoppers ill advarrce,

while they still rvorked f'or Berry III, about Respondetrt's replac-
ing Beny III as the coÍìtractor ptoviding hoppers to Richard's
Dis¡rosal. Indeed, she stated in a prett'ial afIìdavit, "l don't knou'
who told the hoppers about [Respondent] CVR taking over. I u'as

employed by Mr. Berry utltil June 3. The lroppers' fir'st dal' 1¡'¿5

June 2. I don't knorv who did rny ìob on June 2."
Jackson admined in a subsequent affidavit, ancl acknowledged

on the witness stand, that she erred in stating that her first day

working for the Respondent was June 3 rathet'than June 2. For
reasons discussed below, I have significant resenr'âtions about

the reliability of her testimony. Theref-ore, crediting Nicholas, I

find that Jackson, who was the hoppers' supewisol at Berry III,
did inf'o,rnl thel¡ about some of the Respondent's contenlplated
initial telms and conditions of'employment, including that $l I

per hour wage rate.

This fìncling, that hoppels working fbl Ber'ry III lealnecl sonre

inl'olmation about the Respondent tiont Jackson, does lrot

contradict Richard III's testinrony that he inf-ornred hoppels

about the Respondent's initial tenns of ernploynrent. Although
Richard lll's testitlony is uncorroborated, it is also

uncontradicted. Moreover. it is consistent with the fàct that at

least solr"ìe hop¡rers knerv about the contenlplated $l l-perJrour
wage rate.

Fulther', as discussed above, Richard lll appeared to be a

si¡rcere and meticulous u'itness. For these reasoïls. I credit his

testinrony that he told sorne of the hoppers-those to whonl he

garre enrployment applicatiorl l'ornls-that the Respondent

would be paying an $ I I -per'-hour wage, u'ould gtlarantee 8 hours

of'enrploynrerrt per clay, would pay ovet'tinre ltlr houls u'ol'ked in

excess of'40 pel week. and wottld withhold taxes lionr their

¡ra¡,checks. Based on Richard lll's credited testirrrony. I also lind
tlrat he told tlrese hop¡rers that the Respotrdent gual'anteed tbut'

holidays.
l-hc record does not establish exactly horv rnany hop¡rers

heard Richard lll nrake these statenrents about the initial tel'nrs

ancl corrditions of the Respondent. At nrost. Richard III likel¡'
distributed a¡rplications to less than hall-the hoppels in the Beny
III bargaining unit.

There is no evidence that the hoppers rvho gol theil applicalion

lblnrs fi'orn Flagge lathcl than Richard lll received the satne

inf'onnaticln. I crc'dit Flagge's ur.rcontradicted testimony tltat he

dicl not tell thenr. 'fhis tcstinlony is consistent rvith that ofho¡r¡rer'

Ilooker Sandrlls. rvho leceivcd a .iob ap¡rlication flot'tn fronr

Irlaggc but no inl-olnration about the Respondent's initial tel'nrs

ancl conditions of ernplo¡'rnent. Sanclers did not learn that the

Respondcnt u,oLrld be paying $l l pel hottr until he âttended a
nreeting called by Supelvisol Karen Jackson on the day the

Iìespondent began operations.
'l-he lecorcl allbr'ds no rvay ol'quantili'ing how nrany olthe

hoppers had lealned aboul thc $l l-¡relJroul wage rate or the

other tenlls ol'err¡rlol,nretrt b¡' tlre tinrc tlìey reported l-or work.
as nsnal, at thc Ilichard's Disposal lÌrcilitl' ¡¡ June 2, 201L
1-hele. again as usual. tltcy cncounterecl Kal'cn Jackson. rvho had

been Berry lll's supervisor responsible f'or deciding s4rich
ho¡rpers s,oulrl rvork on rvhich trr.roks. Jackson's job with Berry
lll had lequiled hcl to be at the lìcility ever¡' r'vorkday alound
3:30 a.nr.. (o takc the loll arrd nrake sure eaclr truck u'as

aclec¡ualel¡' stalièd. Shc had held that position throttgh Jttne I,
201 l. when she resigned lionr Belry lll and accepled an of'Íer to

do the sanrc.jotr f'or the Res¡rondcnt. Early on June 2. solrtetillle
between 3:30 a¡rcl 4 a.nr.. Jackson called a rrreeting of the

hoppers, announcecl that they tro longer were wot'kitrg 1'or Ber'ry

lll. and told lherrr the new tel'lrs arrd conditions of entployment.
Belòre describing that tneeting. I will address how muclr

weight should be given to Jacksotr's testimony. 'l'wo problenrs

raise concenrs about her credibility.
l-he fir'st problcnr concelns confìicting slaternents Jackson

nrade in pretrial alfrdavits about the date she began working for
the Respondent. ln the earliet'¡tretrial afTdavit, Jackson gave

June 3. 201 l. as the clate she started working. Ifso. thatwould
indicate that she \\,as not present on the Resþõhdent's first day of
operations, June 2. and could not the¡r have conclucted a nleeting
with hoppels.

I lou,ever, Jackson plovidcd a second pretrial afIìclavit which
ct¡rrected the datc. lrr llral second alììdavit, Jackson stated that

she had nristakenly believed that June 3,2011, had been a
'l'hursday. Alìel sorreone shou'ed her a calendat'. she realized
that hcr lìrst day ol'rvotk l'ol thc Respondent actually had been

June 2. 20 I l.
l'-ulther. there is also a separatc ancl tnot'e set'iotts ¡rt'obletn.

Latc in the healing. Jackson lcsur¡ed the rvitness stand and then

irclnlittcd altcring thc dates on thc copies tll-sotle etnplo¡'nrent
applications rvhich thc lìcs¡rondent lì¡r'nishecl to the Board duling
the inlc'stigation ol- the charge. 'l-hcse applications had been

datecl Junc- tl. 201 l. ¡rrcsurnabl¡' b¡' the applicants subnritting
tlrcm. but Jackson hatl covcled up lhat date with a cot'lection
llrrid ancl typctl Junc 2.201 l. in its place.

One ol'thc allcrcd tlocunlenls sas tlrc ctn¡rloynrent applicalion
ol'ar hoppcr. I)anrian l'ichon. uhich oliginally bore the date June

8.2011. .l¿rckson adnlitted usirrg a conection lltlid such as Wite
Out to coVel up 1lìis (lat{j and sLrbstituting.ltlne 2.2011. Dtrring
cross-exanlination bl thc (ìcncral Counscl. Jacl<son testilied. in
pârt. âs lòllo\\,s:

Q. Ms. .lackson. ri'hr dirl yotr tlo that'l

A Wcll. ¡s I uas copving inlìr'nration. ì.iust ha¡rpened to look

at it aud scc thiìt orlc pagc hatl onc datc. and I.itrst changed il orl
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the fiont. I just changed it to try to rnake evelyhing coincide,

since he rvolked the first day. It u'as stupid. I clidn't think it
through sdren I did it. I just did it.

Q. Did anyone tell you to tnake those changes?

A. No.

Both Jackson's conduct and her explanation, rvhich I do not
lìnd u'holl¡' ¡rersuasive, r'aise doubts about the reliability of her

testimony. Nonetheless, based on the entirc record, I belie'r,e it
is highly likely that Jackson did begin wot'k for the Responclent

orr Jtrne 2.2011, and did conduct a meeting with the hoppels on

that date. rather than at sonre later tinte.
Moreover, this ntisconduct does not compel a concltlsion that

every bil of Jackson's testilrony should be lejected. Whatever
nright have l¡een the motive ftrr hel changing the dates on the

ap¡rlication fbnns, I do not believe it caused her to give arr

incorrect starting date in hel afÏdavit. Ratlrer, considering all
the cilcunlstauces, it seerrrs likely that Jackson tlade an inlrocent
rnistake when she stated, in lrer earlier affidavit, that she begarr

work for the Respondent on Julre 3, 201 l,
Moreover, a nut.nbet of hoppers testified that Jackson u,as

present at the Richard's Disposal facility on June 2. 201 l. For'

example, hoppels Kumasi Nicholas, Anthony Taylol'. and Jason

Bertrand testified that they saw Jackson at the facility on the fir'st

da¡, 6¡,n" Respondent's operations. Hopper Eldridge Flagge

also was pl€sent at the fhcility on Jnne 2, 201 I, and sar¡' Jackson

there.
I-lopper Harold JefI'elson testified as f'ollows concerning the

nreeting Jackson conducted on June 2,2011l.

Q. Vy'hen you began wol'k on the-very first day of Cl'eative

Vision, can you tell us rirKatilapperìed on that very first day?

A. Well. \\'e went-sl'ìe held a meeting one mouing

Q. Who is that, r¡,hen you say, "she"?
A. Ms. Jackson.

Q. Ms. Jackson held a nreeting?
A. Yes. She got all the hoppels, and she explained to us that,
you kr.rou,, Creative Vision was open, arrd we no longel wot'ked

Itrr Berry, ancl ue'll teceive tuo checks, one 1ìont Berry and

one fìorl Creative Vision, and, yon know, basically that was it.

Q. Did she tell ¡,ou u,lrat you rvere going to get paid?

A. Yes. She said-she explained to us lrou,rve u'as going to
get paid. and. you knor'v, u4rat da1' 1¡t. ,'t't.t. goes in and, you

knorv. stufflike that.

Q. I Iorv much did she tell you you rvere going to get paid'J

A. She said we r'vas going to be started oflrvith $l I an hotrr.

and rve u'as going tcr-yotr know everl'thing over'48 houls is
16.50 an hour'. you know. and-
Q. So 1,o,r get overtinre is \ryhat she was telling you.

A. Right. And the¡,\^as-tl]ey stafiecl tâking taxes out. yott

knor¡,. The), u'as going lo stall taking t¿L\es out.

Q. Did she nrention holidays to you?

A. No. She didn't nlention nothing âtrout holidays.

Q. Was safèty discussed?

A. Yes. 'fhey discussed saletl'.

Q. tVho gave )'ou yotu'ap¡rlication. if you recall. to ri'olk lbr
Creative Vision?
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A. Ms. Jackson.

In srurr, a nunrbel ol- s'itnesscs cotrfìr'nr that Jackson r'r'as

present at the Richard's Disposal fàcility and nret u,ith the

hoppers on the day the fìespondent began operatiotrs. Of'cotr¡'se.

sonre of'1he rvilnesses leurenrbeled the nreeting in greatet'detail
than otlrers. llou,ever, all ol'the tcstinrony paints a cotrsistenl
pictule and genelally colroborates the f'ollowing lestirnony,
given by Jackson. desclibing u'hat she told the hoppels at this

rneeting:

It rvas ap¡rrr:xinratel¡' about 3:40. because everybodl' cloesn't
ge1 {hele I'or 3:30. so ì rvaitecl to Iet sortre ol'them get there, you

knou', so I could nreel with thenr. Well. the¡, had a good bit ol
tlrenr th¿rt u'el'e there. So I met u'i1h thenr. I explained to thenr

that it was a ne\\, corllpan), taking over that was not Beny
Selvices anynrore. 11 was going to be called Creative Vision.
'ì-hey u,ere going 1o be nraking $ll an horu'. guaranteedeight

lrours, tirrrc and a hall'being paid to thenr ltr overtinre. That's
hours u'olkccl over'40 houls. I also told thenr that taxes would
be taken out of'theil nroney. 'l'hcy rvould not Ieceive 1099s

like they did s,ith Mr'. Berry. that they s'oulcl receive W-2

lòr'nrs. I also discussed salèty issues u'ith thetl.

Q. tVhat kincl ol'salèty isstres'l

A. 1-hey had to have ou a vest to get on a truck. Thev had to

wear their panls pulled up. Tlre¡, couldn't \\,ear their pants,

because that's the fhshion norv u,here they'r'e wearing their
pants hanging dorvn. But uc don't want that. We u,ant thenr

to be dlessed ploperl¡,. They needed to have on a shirt and a

belt at all tinres.

Q. What, if airything. was nìentioned about holidal,s?
A. Yes. I told thenr they had ttrur.holida¡,s. 1'hey had to work.
180 da¡,s to leceive the ¡rav fòr'the holidays.

Q. About hou' long u'ould you sa), that nreeting lasted?

A. Maybe 20. 25 nrinutes at the r¡ost.

Q. Did it go past 4:00 1r.nr.-or 4:00 a.m.? Excuse tne.

A. Yes.

In at leasl one l'espect. .lackson's testinrony goes bevond that
of'the hoppcls rvho dcscribcd the June 2. 201 I nreeting. Jackson

testilied that sonre ol'the hoppet's \\'er'È so unha¡rpy about the
announced tcrrns and conclitions of'crrrploytnent that tlrey rvalke d

awav:

Q. Norv. ulrcn thc nrceting was over'- rvere thr:'te sotne hoppets
*'hri u,crcn't satislicd ri,ith thc tcrnls and conclilions that-the
r¡'ag.cs. lhc terrrrs antl conditions that had been antrounced by

you'?

A. Ycs.

Q. What tlid thcv do')
A. 'l'hc¡, lclÌ thc ¡'ard. l-he¡, 51u'1"¡ discussing it and then they

leli thc 1ald. I'nr rurl wolking Nith thistrullshit; people try to-
ì'rr solly. but that las-tlìat is what l¿us said. Okay. 1-lris is

rvhat I heard thcrl sa¡ ing. ì can't pinpoint s'ho it rvas. tæcause

thele n'¿s a lot ol'¡reo¡rlc out thcre. ancl it is clalk out thele in thc

nrorrrings. So tlrcy lcli thc r,alcl. Sonre of'thent.iust clidn't-
sorne ¡rco¡rlc ditl rclitsc to \\l)rk.

Basccl on thc cr itlcncc cliscusscrl abovc. I lìncl that the

Iìespondcr.ì1's ouncr'. [ìichaltl lì1. dcternrincd the inilial ternls
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and conclitions of enrployment before the Respondent began

o¡rerations. Indeed. I infèr' that one reasorr Richard lll
established the Respondent was to correct ¡trobletns in the terlns
and conditions of entploynrent undel'which the Ber¡' Iìl hoppels

rvorked.
Although Berry lll employed the hoppels, it assigned them to

wolk on I{ichard's Disposal's trucks. As chief'operating ofäcer
of' Richard's Disposal. Richald III thus was aware of' the

irregularities in the way the hoppers wet'e treated but had no

dilect r¡,ay to address the mattel so long as the hoppers worked
1'or sonreone else. Howevet', the problents were sel'iotts ¿urd

sonre, such as Betry III's treating the hoppels as independent

colltractors and fàiling to pav overtime, appe ar to have violated
Fedelal lar'v.

By creating the Respondent and hiring the hoppers, Richard
llÌ rvas able to put an end to the unlawful r'vay they had l¡een

h'eated. but achieving this goal necessarily involved setting new
terurs and conditions ofenrployrnent. Creditecl evidence rellects
that the Respolldent decided to pay the hoppels an hourly rate,

with overtinre, and coml.uunicated this intention well bel-ore it
began operatiotrs. Similarly. the record estatrlishes that the

Responclent decided to withhold taxes fi'om the hoppels'
paychecks, and conrmunicated this intention while the hoppels
wele still enrployed by Beny III.

In surn, the record establishes that it r'r'as "perfèctly clear'"
(using these words in the e'r,eryday sense) tlrat the Respondent

was going to hire the predecessors enrployees and continue
opelations largely unchanged. IJowever, the Respondent did not
fàil to conlnunicate candidly with the hoppers who would
beconre its ernployees and thus did not fall within the definition
of "perfectly clear" su.ccesso¡ which the Board set forth in

Spruce U¡t Corp., above.
The leason for this apparent difference is that the Board,

exercising caution, did not "push the envelope" but instead

articulated a narrower standard than the Suprente Court's
language alguably nright suppolt. "We concede that the precise

nreaning and application of the Coufi's caveat is not easy to
disceln." the Boarcl wrote, "But any interpretation contmlJ to
that rvhich rve are adopting here rvould he sub.iect to abuse, and

rvould, rve believe, encoulage enr¡rloyet action cotrtraty to the
purposes of this Act and lead to l'esrÌlts rvhich l,e leel sure the

Coult did not intend to f'lorl,fi'orn its decision in Bu'ns." Spruce
(t¡t Cot'¡t..209 NI-RB at 195.

On occasion, sorle Boald Irenrbet's have expressed thc

view¡roint that the Spruce (/p standard not only is ¡rlc¡re

rr-strictive than required b¡, the Suprerne Coult's language br.rt is

also. in thcir opinion. too restrictive. See, e.g.. Cctnleen Co.. 317

NLRB 1052, 1054-1055 (1995) (Chairnran Could. concttrt'ing).
l-los'ever. rhe Sprucc Up standard renrains Board lalv and I apply
it here.

In Spruce L)p. al\er explaining its teasonitrg. the Boald stated:

We believe tlre caveat in Butts, thet'efore. sltoulcl be reslriclecl
to circunrstances in s,hich the nerv enr¡rlo1'el has either actively

or. by tacit infèrence. rrrisled enr¡rlo1'ees into believing they

rvoultl all be retained s'ithout change in theil s'ages. hottt's. or
conditions ol-employtilenL oI at least [o circtl¡nstances rvlrele

thc new c'rrplo¡er'. unlike the Respondent here. has lbiled ttl

clearly announce its intent to establish a ne\\¡ set olconditions

¡rlior to inviting f'onrer ern¡rloyecs to iìccept enrploynrent. Id.
At 195 (lòotrrote onritted. enr¡rhasis aclded.)l

IIcre. the cledited evidence does not suggest that the

Respondent. eithel actively ol tacitly" tlied to nrislead enrployees
into believing they rvould all be retained without change in their'
wages. honrs, or conditions ol'crrrploynrent. To the contral)', the

recold establishes that lrelì)rc it began opcrations. hoppels in the.

Berry III bargainirrg unit n'crc â\\¡are that Rcspondent intended

to nrake a rrunrLrer o1'signilìcant changes.
Moreover. befìlre 4 a.nì. on thc verJ lìrst da1'ol'the

ììespondent's opcrations. ancl bclure lro¡rpels got on the tl'ucks,
the Responcient's su¡relvisor. Jacl<son. dcsclibed the charrgu's to

thenr in detail. As a ¡esult. sonre ol- the s,olkers decided not to
accept enrployrrrcnt and lcli.

ln these circu¡nstances. I conclucle that the Respondent's

concluct does nol nrcct thc lcsl fbr "perlèctly clear"' successor
which thc Iloard established in Spruc'c [,þ. 'fhcref'ore, I firrther
conclude that the Respondcnt did rlot violate the Act lry sctting
its initial tcrnrs and conclilions ol'enrplovnrcnl.

Iìelusal to Bargain Allcgations

Conrplaint paragla¡rh 9(a) alleges that flonr about October
2009 until aboul June 2,2011, based on Section 9(a) oltlre Act,
the lJnion had becn thc exclusive collective-balgainirrg
representative ol'the unit enrployed b¡,M&B Services, Inc. The
Respondent has denietl this allegation.

As discussecl al¡ove. the recold establishes that on May 18,

2007, the Boald celtified l-ocal 100, Service Enrployees

lnterlational Union. as IIre exclusive repl'esentative of a trnit of
hoppers emplo-ved by M&B Selvices. The entity I'efèrred. to
herein as "Berr-v Ill" was cloiiig business as M&B Selvices at the

tinre ol'this ceflifìcalion and I concluclc that until June 2,2011,
it had a duty to rccognize and lrargain with l-ocal 100. Service
Enrplovees Irrternalional and. aliel Local 100 disaflìliated lionl
the Selvice llnr¡rloyees lnternational IJnion. rvith Local 100.

Also, lbr'the lcasons discussccl above. I have conclttded that

I.ocal 100. the fìrll nanre ol's'hich is Local 100. United l-abor
Unions. is the successor to l-ocal 100. Selvice Iìnr¡rloyees
lnternatiorral l.lnion. Accordingly. I conclude that the

governlìrent has ¡rloven thc allcgations raised by cont¡rlaint
paragraph 9(b).

Cornplaint ¡raragra¡rh 91tr) allcgcs that at all tinres since about

June 2.201 l. trascrl on Scction 9(a) ol-the Âct. the Union (l-ocal
100. lÌnitcd Lahor Llnions). has bcen the cxclusive collective-
bargain ing l'eprcsentativc ol' thc lìcspclnclcnt's enrplo),ees in the

unit. 'l-he Respontlcnt has rlcnicr.l this allegalion.
l:ol the lcirsons discussctl above. I havc concludecl that the

Rcsponclcnl lrccanrc a /J¿¿n.r sttccsssor' 1o l]erry ill on Junc 2.

201 l. thc datc orr r'iÌich it bcgan operalions and on which it hired
a relllesentati\ie corì¡rlcrncnl o I- crn¡rlovces. l-hc Union becanle
the Section 9(a) crclusirc rùprcscntativr: on tlìât date.

Conrplaint ¡ralagraph l0(a) allegcs that about Junc 6. 201 l.
the lJnion. b¡ letter. rcr¡.rostùd that thc Iìcspondent rccognize antl

balgain s,ith it as tlrc crclusivc collective-bzu'gainirrg
re llrcsrlntati\ e ol' thc bargaining unit. , Although the

ììesponclent's ansl,cr tle-nied this allt'gation. the evidence is clear
and uncontrovcrtc(l that thc I Inion clicl sentl to thc Respondent a
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June 6. 201 I letter requesting bargaining. Incleecl, the

Respondent's llosthearing brief stated that "the union's state

director, Rosa I-lines, visited lthe Resltondent] on Monday, June

6, antl delivered a letter denranding lecognition and balgaining."
Theref-ore, I conclude that the government has ploven the

allegations raised in cornplaint paragraph I 0(a).

Complairrt paragraph l0(b) alleges that since about June 6.

201 I, the Respondent has fhiled and refìrsed to recognize and

balgain with the Union as the exclusive collective-balgaining
representative ofthe balgaining unit. The Respotrdent's answet'

de¡ried this allegation.
The record establishes that the Union did not receive a reply

to the June 6, 201 I request to bargain. On June 1 7, the Union
filed the unfair labor practice charge which began these

¡rroceedings.
The Respondent did not tneet with the Union until February

14, 2012, when the Union's state director. Rosa Hines, and

¿inother union representative confet'red with the Respondent's
attorney, Clycle lL Jacob Ìll. Alter their initial nreeting on

Vale¡rtine's Day. reptesentatives of the Uniorr and the

Responderrt met about four nrote tinres. Flines cledibly testifiecl

that the last such rneeting was in late May or eally Jtne2012:

Q. Have you scheduled any other rneetings?

A. No. We're still-rve're waiting back-Mr'. Jacob said that

he would talk his client and get back, so we're still waiting for'

hirn to get back to us.

Flines also testified, credibly and without contradiction, that

the Union and the Respondent had not reached any agl'eemelìts.

Based on Flines' testimony, which I credit, I find that between

June 6. 2-01!, .and about Febluary 14,2A12, the Responderrt

fàiled and refused to balgain with the Union. It appears that as

olFebluary l4,2012, rvhen the Respondent's attorlley nret with
the union repl'esentatives, that the Respondent has given the

Union at least de facto recognition. It ntay be noted, howevet,

that tlre Respondent's answer to the complairlt. dated Aplil 12,

2012, denied the allegation in corrplaint paragla¡rh 9(b) that at

all tinres since June 2,2011, based on Section 9(a) ofthe Act,

the Union has been the exclusive rept'esentative ol-the hoppels.
The conrplaint does not allege "strrf'ace bargaining," that is.

going thr,ough tlre nrotions of negotiating but u'ith an intent not

to reach agreelnent. and the Genelal Cottnsel has trot argrted snch

a theoly. Additionall¡,, the govet'rrnrent dicl not seek to elicit the

sort ol'detailed testimony about the negotiating plocess which is

neecled to ¡-rlove "sulfìace balgaining" allegations.
It ap¡reat's clear that the alleged violations ol Section 8(aX5)

do not concern u4rat happened at the bargaining table but rather

the Res¡rondent's tardiness in eten conritrg to the table. A

successor enrployer's obligation to l'ecognize tlre union attaclles

alter the occurlence oltu'o events: (l) a clenrand f'ol'recognition
ol bargaining by the union; and (2) the enrplo¡'ment by the

successol enrployer of a "substarltial and repl'eselìtative

conrplerrent'' olentplo¡'ees. a ma.iolity olr'vhotrr rvel'e enrpìo¡'ed

by the predecessor. IJniversit)t ì,ledicol Center,335 NLRB l3l 8

(200 l). Accoldingly. the Respondent's obligation to t'ecognize

anrl tralgain u'ith the Union began on June (r. 201L u'hen it

lcceived the Union's letler denlandirrg such lecognition and

balgaining.
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Section 8(d) olthe Act states that to'-balgain collectively is

the ¡rerfonnance of'tlre nrutual obligation olthe enrployel and the

relllesentative ofthe enrployces lo ûrcet at reasonal¡le tintes lrnd

conlèr in good làith rvitlr respect to \\/ages, hours, and othel'terlÌs
ancl conclitions ol enrploynrcnt. or the negotiation ol an

agl'eermellt or an), rlueslion arising thc|c undel'. atrd the exectltion
of'a u'ritten conll'act incolporating anv agreeÍììent reached if
lequesled by either pafly." 29 tJ.S.C. $ 158(d) (enrphasis added).

An unu'illingness to rïeet at leastlnable tinres bleaclres the duty
to lrargain in good taith.

ln Gitano Group. lnc..-108 NLRII ll72 t\t. 2 (1992). a union
reqnestcd bargaining in Augr.rst [rr.rt the ettrployet' did not

schedule a lrleetirlg until late Dccer¡lbcr. 1-he employel did not

offer evidcncc ol' an,v'' pat'ticularl¡' ¡¡1¡s¡nl ol enrergency

contlition rvhich rvould.iustil) the delay. 1-he Board l'ouncl that

thc cnrployel hacl violated the Act. I-lere. the Respondent

delayed l-or t\\,ice as long as tltc e trt¡:lover it Gilano Group, Inc.

and the recolcl neithcr suggests nol stÌpports a lìncling of an¡'

particularly t¡nusual or cnìclgency cil'cunlstancc which lnight

.justily such a dela1,.

The Iìespondent certainl¡, hacl suf fìcient oppoÍtlrnit"v to

preserlt evidence to explain the cause of'the delay and to argue,

if'applopriate, that thele u'ele nritigatirrg cilcullrstances. Not
only did the conrplaint allege a violative rcfitsal to recognize and

balgain, but tlre General Counsel clearlr, ¡rttt the Res¡rondent on

notice that its delay in recognizing and balgaining with the

Union rvas an issue in this casc. lndeed. counsel lor the Gerreral

Counsel began his opcning argunlellt rvith the obsen¡ation that

"ignoring a lesponsibility u,on-t rnake it go au,ay. and the longer'

one ignores it, the worse the situation beconres." The General

Counsel then stiìtod:. 
-

On Jnue 6,201I, the hoppers urion, Local I00, requested to

bargain with the Respondent. Since that time. Respondent has

làiled and relused to recognize and balgain in good làith with
the urion. a plain violation ol' Section 8(a)(5) ol'the Act.
Res¡mndent knorvs it has this dury': ¡'et it continnes to ignole it.

Nonetheless. neithel thc Respondent's opening al'gutrtent nor
its posthc-aling bricl'locuscd on the approxinrately 8-nronth

dela¡, bets'een the .lunc 6- 20ll clenrand lòr' r'ccognition and

bar.gaining and the filst nrccting. otr l:cbruary 14. 2012. If:the
Respondent belicvctl thelc rvc-r'e legitinrate reasons to.iustily the

delay. it has not lrroadcasl thenl lionl the loolìops.
'f'he lecord leaves little roonl (o doubt that the Respondent is.

indeed, a succcssor 1o Ìlelr'¡ III antl. therelìrlc. has become heir'

to Belry IIÌ's dut¡ to rccognizc thc lJnion and balgain u'ith it.

Consideling that all tltc cnr¡tloyecs initiallv hired by the

Res¡ron<Jent hatl l,olkcd in tlrc Iìcrry III balgaining unit, that the¡'

continued theil sanre l'ork lionr the s¿rntc loc¿ttion and tlnder the

sanrc supcrvision. and that thcrc u'as tro ga¡r betrveen the cnd of
their enr¡rloy-'nrcnt ivith Bcnl' and thcir hirc by thc' Rcspondent.

the conclusion bccclnrcs incsca¡rirblc that thc lì.cs¡totrclent has a

srrccessorshi¡r obligalion ttrrtlc-r lroth thc B¿¿'¡ls and Fall River

121,¿i¡rg anal)'tical lì'tntcrrorks. Iìcachirrg (ha( concltlsiolr does

not take 8 r¡ouths.
l-hcrelìlrc. I couclutlc that thc , Respondcnt clelayed

runlcasonably in rc¡rlving to the Union's lrargaining rcquest atrd

in rrreeting u'ith thc tlnion's rcprL-sentativcs. lt thcleb¡'bleached
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its duty to bargain in good l'aith. as desclibed in Section 8(d) of
the Act, ¿rnd violated Section 8(a)(5).

Even though the Respondent rnet with union rept'esentatives

on February 14,2012, it still has not clearly and unequivocally
recognized the Union's status as the hoppers' exclusive

l'epresentative. lndeed, its answer to the complaint denied suclr

status. Moreover, it has taken the posilion. elaborated in its post-

heaLing blief, that the Union is not the stlccessor to the originally
certifìed labor organization, Local 100, Selvice Employees
International Union. Similally, il cotrtinttes to challenge the

appropliateness ol'tlre bargaining unit.
Therefbre. I conclude that. notwithstanding the five rneetings

at rvhich the Respondent discussed s,ith the Union the hoppers'

telnrs arrd conditions ofernployntent, it still has tìot recognized
the Union as their Section 9(a) representati\/e and, therefol'e.

continues to violate Section 8(a)(5) and ( I ) of the Act.

Alleged Unilateral Changes

Conrplaint ¡raragraph I I (a) alleges that about June 2. 201 l,
the Respondent changed the t.uatrlter in rvhich it pays its

employees. As amencled at healing, conrplaint paraglaph I l(b)
alleges that about July 13,2011, the Respondent changed the

manner in which employees are selected f'ol u'ork. Conlplaint
paragraph l I (c) al leges that about June I I , 20 I I , the Respondent

plomulgated new wot'k I'ules in the f'ornt of an enlployee
handl¡ook.

The Respondent's ansq'et' denies all these allegations.

Additionally, the answer t'aises, as an afIìrnrative defènse, that

"Any unilateral change rvas either required by law ol legally de

rninirnis in nalure.''
ln making these'allegations, the General Counsel assumes that

the evidence proves the Respondent to be a "lrerfèctly clear"
B¿rnzs successor, and therefore r,vithout the right to establish

unilaterally its initial tenns and conditions of etnployrnent. As
discussed above, a "perfèctly cleaf' Bunts successor is an

exception to the general rule that a sttccessor enrployer may set

its initial terms and conditions of entploynrerrt without
bargaining with the union.

I-lowever, fbr tlre t'easons discussed above, I hal'e conclttded

that the Respondent u'as not a "pelfèctly cleat'" B¿¿'¡rs successol"

Accordingly, it had no duty to bargain rvith the Union bet'ore

establishing tlre initial rt,ages and u'ot'king conditions and did not

violate the Act by doing so unilaterally.
Because I conclude that the Respondcnt did not violate the Act

b¡, establishing initial rvages and s,orking conditions. it is not

necess¿ìl)/ lo reach the Iìes¡tondent's "al'firnlative clelense."

Horvever'. I understand that the l{es¡rondent is raising it to argue

that it could uot contintte the pt'eclccessot's' practice ol'tleating
the enrployees as if the¡' u'ere indepettclettl contt'actol's. that is.

b¡, pa-ving thenr b¡'1he day rvilhottl regard to the Fail Labor

Standalds Act and by lailing to r¡'ithhold t¿ìxcs as requiled b¡'the
Internal lìevenue Cocle. 

-fhese arguments, I believe. cleall-v ale

rronfiivolous and woulcl nrcrit considct'¿rlion hacl I concltlded thal
the Respondenl u'as a "pell'ectly clear'" B¿a'rr.s stlccessor.

l-lou,ever'. in vies'o1'my colrclusion to the colltrary. I llecd tlot

and do not consiclcr.the lìes¡rotrclent's al'lìt'nlativc tlefènse.

The unilatet'al changc allcged in conrplaint paraglaph ll(a)
concerned the Iìespondent ¡raying enrployccs at $l I ¡rcr lrour.

DECISIONS OF TI.IE NA]''IONAI- LABOR RELATIONS BOARD

r.vith taxes rvithheld. Because the Respondent was a successor,

and not a "perfèctly clear"' Btutls successor, it lawlully
established such initial tenns of entploytnent.

l'he unilatelal change alleged in cornplaint paraglaph ll(c)
colrcenrs work lules prontulgated in an enrployee handbook.

Although the cornplaint alleges that the Respondent ìssued this
handbook about June I 1,201 l, the credited evidence establisltes

that nrany enrployees received their handbooks on June 4,2011.
However" I do not believe that tlie lawfirlness of'these new rtlles

depends eithel'on the exact date u4ren the handbook was plinted

ol the date when an entployee rcceived the handbook.
The nrles took eflèct u4ren the Respondent began its

opelations, not when the handbook was printed or distrilruted.
The issue of whether an employee had notice of a lule-and. il'
so, when-is distinct fronr the issue of rvhen the lule calne into
existence. Because I fìnd that the Respondent promulgated these

rules as palt of the initial ternrs and conditions of etnploynrent it
established at startup, I conclude that it hacl no duty to bargain

rvith the Union and that it did not violate the Act.
The allegations in cornplaint paragraph ll(b) raise different

issues. Originally, paragraph I l(b) ofthe cornplaint alleged that

about Jute 9,2011, the Respondent changed the mantrer irt

which employees \ /ere selected fbr work. At hearirrg^ the

Genelal Coursel moved to alnend the conrplaint to change the

date to July 13, 2011. Over the Respondent's objection, I
glanted the anrendment. In opening argul'nent, the General

Counsel described the allegation as follows:

Lastly, under Berry, hoppers wert regularly assigned to the

sanle tn¡ck and had never beelr teplaced by new employees lòr
training. You will hear Respondent during July 20'll, well

after it had.succeeded Berry, rclnoved hoppers fìom their
regular trucks and then replaced them r¡'itli new employees"

employees still in training. Respondent ignoled its legal

obligation to bargain with the union, and in cloing so, filrlher
worsened the situation.

The Genelal Counsel's posthearing briefshed furthel light on

the scope and gravatren ofthe allegations. lt stated. in part:

[]n July 201 l, Responclent, through Supervisor Karen

Jackson. began Ieplacing experienced hoppers on tlucks u'ith
inexpelienced hoppers. While vuorking f'ol Beny II[, .lackson

always assigned expelienced hoppers to tnrcks trelble

inexpelienced hotr'rpers ltrr safèty teasons. Hcluever, .lacksotl

changed this policv in July 201 l. rvhen she re¡rlaced ho¡r¡rer

Eldridge Flzrgge u'ith a lotation of tht'ee ncrv and contpletel.v

inexpet'ienced hoppets. Jackson did thesarne rvith experienced

ho¡r¡rer Booker Sanders. Flagge and Sandels continued to
slrorv up fbr work, but Jackson eventually sim¡rly stopl:ed

assigning drenì to r,r'olk fòr Respondent. làvoring the

inexperienced hoppers over the vcteran hoppels.
(Ëxhibit and transclipl citations onritted.)

l-he General Counsel's argtunerlt. as set ltrrth abovc, de¡rends

on tlre assunt¡rtion that thc Respondent is a "pel'lèctly clear''
B¡¿'rrs successor and therel'ole obligated to bal'gain rvith the

Union bef'ole changing the telnls and conditions olernploynrerlt
rvhich the ¡rt'edecessor hacl established. l'lorvever. I have

concludecl that the Responclent rvas not suclr a -'¡rerlèctly clear'''
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successol'and thus had the Light to establish its orvn initial tel'rns

and conditions of etn¡tloytnent u,ithout havìng first to bargain

r,vith the Union.
If the Reslrondent is ltot a "¡rerf-ectl¡' cleal''' Blr¡'lls successol',

then it cloesn't matter wlìetlìer Jackson's action changecl one of
the pledecessor's terus ol' conditions ol ernplo¡'lnent. Rathel',

the relevant question concerns whether het' action changed a

policy that ll"te Res¡tondenl adopted when it lau'f'ully set the

initial telnrs and conditions of'enrploynrent. A departtlle fionr
the Respondent's initial lelnrs atrd conditions ol' etlr¡rloyt'nent

nright tliggel a bargaining otrligation, bul that wottld be the case

only if the change atfècted sotrle terr.rl or condition rvhich u'as a

nrandatory subject of collective bargaining, and only if the

clrarrge rvere r¡aterial. substantial, and significant. See. e'g., Àad

Motors Eastent Air l)evices,346 NLRB | 060 (2006).

The Genelal Counsel's post-hearing briefargues that Jackson

rnade a change in the "nlethclcl used to assign hoplrers" and that

this change was unlawfìtl even if the Responclcnt rvel'e not shorvn

to be a "pelfèctly clear'' Brtnls successor. 'fhis al'gttntent appears

to be prenrised on the assutmption that at the time Jacksorl

supposedly made the change, in July 2011, the Respondent

already had in place a policy ot' pt'actice concelnitrg the

assignrnent of'hoppels to tntcks, and that Jackson changed it.

Thus, tlre Genet'al Counsel's briel'states:

ln either scenat'io [whether "perleotly cleaf' Bunts successor

or notl Respondent unilaterally changed the nrethod used to

assign hoppels to hr¡cks rvithout first providing the Union with
notice and an opportunity to bargain regalding the change ofa
mandatory sub.iect of bargaining, and therelore, violated

Section 8(a)(5) ofthe Act.
' fhus, ai'gumelìt asstunes that thele was atr existing policy or

practice-an established "nlethod used to assign lroppet's to

tlucks"-and that Jackson changed it. Proving that there u'as, in

fact. such a nretlrod or ¡:ractice is a trecessary alltecedellt to

proving that the Respondent changed it. and the General Counsel

bears the burden ofploof.
Indeed, to establish a violation. the governnlcnt nlust llrove a

number of elenrents. It nrust shorv (l) the existence of a

palticLtlar teltl or colrdition associated rvith the u'<lrkers' current

enrploynrent by the Respondent. (2) that this ternr ol condition

of ernplo¡'nrent concet'lts a trrandatoty sub.iect ol- collective
bargairring. (3) rhat the Rcspondent changecl it, (4) that the

change was ¡laterial. stttrstanlial- and signilicant. and (5) that the

Itespondent rnade the clrangc u'ilhotrt allìrrding thc enrployces'
exclusive leplesetìtative rlotice atld a nreaninglìrl o¡rporttrlrit¡' to

bargain.
The governnrent has not carried its lruldcn o1'proving that

there rvas an extant llrâcticc ol"'tlrethod uscd to assign hop¡lers

to trucks.'' l-he General counsel elicited testinlon¡' fì'orn Jackson

to the elÈct tlrat rvhen she rvorkccl fòr Beny lll she chose to

assign to the tlucks ex¡rerietrccd lto¡r¡rers l'athL'r than

inex¡reriencecl. flou'eve¡'. becattse the Iìes¡rondent is ¡rot a

''perfèctly clear" Bllrvrs sttccessor'¿rnd was not bottlld to rctain the

Belry lll ¡l'actices. .lackson's tcstitrtotrl atrortt lrel'u'ork Iìlr Berry

III is largely irrelcvant.
Jackson nray u'ell have co¡rtittttcd to prefèl' cx¡ret'ienced

hoppels over inexperietrced. lrttt I do ntlt consicler sttch a pel'sorlal
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prefèrence to be the sarne thing as an establislted ¡rlactice.
Rather', it seerns likely that her opinion that experienced hoppers

are safer was sitnpl¡' one läctor slre took into account in

exelcising her independentjudgnrent as a supervisor.
ln this regard, the corrplaint alleges that Jackson is a

supelvisol of the Respondent within the rneaning of Section

2(l l) of the Act. That subparagraph of'the Act limits the

defìnition of' supervisot' to lltose individuals who ttse

independent.judgment when they exercised authority on behalf'

of the enrployer'. See 2 U.S.C. |i 152(ll). The government's

allegation that Jackson nteets tlre stattìtory delìnition ol'
supewisot'necessaril¡' includes the allegation that Jackson lnust

use independentjudgnrertt in ¡rerfòrrning hel supet'visory duties,

and the Respondent has admitted it.
Jackson's superrrisory duties include deciding r'vhich hoppers

to assign to which trucks, decisions based not ott one but a

nunrbel of diff'erent thctors, one of thern being the relative

experience or inexperience of the workel's available fol'

assignment. Jackson's testimony makes cleal'that rvhen she was

rnaking such decisions as a supervisor for Belry III she took into
accoì:nt the relative experience of the hoppers available fol'

assìgnmerrt.
It woulcl not be surplising if Jackson's belief that less

expelience hoppers are rtlot'e likely to have accidents continues

to influence how she exercises her independent judgnrent as a

supervisol fbr the Respondent. Howevet, even should she decide

to give this factor less weight, or no weight at all, it does not

change the 'lnethod used to assign hoppels to ttucks." That

nrethod is to have the supewisor make the decisions, as need

arises. using independent judgnrent.

Celtainly, it is possible to imagine .situations in which an

employe-i' promulgates a list of ct'iteria to be ttsed by the

supervisor irr makitrg such clroices or, going even furlher, assigns

each criterion a specific weight. The present record does not

suggest that the Respondent did so.

The government has not pointed to any docunretrt atrrounting
to a statenrent ofthe Respondent's policy on hou'hoppers should

be assignecl to tnìcks. Likewise, the recol'd does not suggest thal

Jackson, Richard III, or any other persot.t speaking t'ol the

Respondent alrnounced such a policy.
Cornpared to Berry III, the Respondent has denronstrated fàr

nlore inclinatiorì to set policy. to tnernorialize suoh policies in
ern¡rloyee rnanuals. and, Inore genelally, to do things "by the

book." Nonetlteless, the General Counsel has not of'fèred any

docunrent rvhich reflects eithel the tel'nrs of a policy about

assigning hoppels to tlucks. ol' even the existence of stlch a

policy.
OI'course. a practice can conre into existelrce and becolrle

established without any l'otnral statement of'policy. Ilowever,
the present I'ecold does not pel'suade nle tllat sttch a pl'actice

ex isted.
Moreover, this unilatelal change allegatiorl rests lalgely on

Jackson's testinronv. The General Counsel has algued f-orcefìrll,v-

that Jackson is not a credible rvitness but l'ather sonteone u'illing
to altcr the clates on docurnents subnlitted duling a governtìlent

investigation. Additionalll', she initially et'red cotrcerning the

date on rvhich she began rvork l'or the Resporrdent.

Furthcr, consiclering her testinrony as a rvhole leads nrc to
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suspect it \\¡as affected by a desire to ¡tlace the Respondent, and

hersell. in a favorable light. 'fhus. it is dillicult to evaluate how

much ofhel'plolessed conceln abont hopper safèty reflected her'

actual practice as a supetvisot'and how nluch lvas exaggel'ation

f'or the sake ofappealance.
Other witnesses have coll'obol'ated some portions of Jackson's

testimon),, such as that pertaining to what she told the hoppet's

duling the nreeting otl Jnne 2, 2011. and. in vierv of'that
corrobolation, I have cl'edited those poltions. l lowever,

Jackson's testinrony abont tlenlal processes rvhen assignirlg

ho¡rpers f'or Beny III stands b¡' itself'and I have little conlidetrce

in it.
For these reasotts, I conclude that credible evidetrce tloes not

establish that the Respondent had an established plactice

legarding hovv hoppers rvere to be assigned to trucks. Because

tlre governtnent has not prorrett the existence o1'such a plactice'
it âlso cannot prove there rvas a change in it.

In sum, u'ith respect to the allegations raisecl in conrplaint
palaglaph ll(b), I find that the governrlenl has not carried its

bulden of proof. With respect to the othel unilatelal change

allegations,,l conclude that the Respondent, not being a

"perfbctly cleat" But'ns stlccessol', acted lalvfìrlly in establishing

the initial telms and conditions of'enrploytrent unìlaterally.

Therefbre, I recotnmend that the lloald dismiss these allegations.

RevlEov

Beginning June 6, 201 l^ antl continuing to the present. the

Respondent's refìrsal to recognize and bargain with the Union

has placed it in violation ofSection 8(a)(5) and (l) ofthe Act.

To remedy these violations. I recolnrriend that the Board order

the Respondent to rccognize and bargain rvith'the Union without
fu?ther delay and, additionally. to post the ":Notice to

Employees" attached to this decision as Appendix.

CoNcLusloNs oF LAw

L The Responclent. Creative Vision Resources' LLC, is arr

emplo¡'er engaged in colrlnlerce within the meatring of Section

2(2), (6), and (7) of the Act.
2. Local 100. United Labor Unions is a labor orgatrizalion

within the nreaning of'section 2(5) of'the Ac1 and thc exclusive

repl'esent¿ìtive, u'ithin the nreanirrg of'Section 9(a) of'the Act. ol'
the f'ollowing entployees rvho constitute a unit applopliate f'or'

collective balgaining rvithill the trtenrting ol'Scction 9(b) ol the

Act:

All h¡ll+ir¡e and ¡tan-ttttrc ho¡rpers enrployed try Creative

Vision Resottrces. L[.C. rvho l'ork on tlttcks irl the oollection

of galbage and ttash in llre Grc'ater Nerv Ol'leatrs' Louisialrl

area, excluding all othel entplo.v-'ees. gttartls ancl stt¡'rervisors as

clelined in the Act.

3. Beginning Jtlnc (r. 201 l. and continì'litrg to date. the

Respondent has lailed and reltlsetl ttl t'ecogtrize L,ocal 100.

United Labol Unions. as the cxclusivo l'cpl'esentative of- its

I Il'tro esccptions are filecl as provicled b¡' Scc. I 02.'lÓ ol-the lloard's
Rulcs ancl Regulat¡ons. thcse lintlings- conclttslotrs- ¡lrd rtconlnlctrded
Order shall, as ¡rrovidc'd in Sr'c I 02.48 ol'the Iìules. be adopted by the

lloar'd. and all obje'ctions lo lhenr shall bc tlccnled rvaivcd lìrr all pur-

p0ses.

DECISIONS OF TI IE NATIONAL LABOR REI-4]-IONS BOARD

enrployees in the a¡t¡rlopliate unit desclibed in paragla¡rh 2.

above, and thereby has violated and is violating Section 8(a)(5)

and (l) of the Act.
4. 'fhe Respondent did not violate the Act in any other tnannel'

alleged in the conrplaint.
On these findings of lict and cot.tclttsions of law and on the

entire record, I issue the ftlllowing recontntendedl

ORDER
'Ihe Resporrdent. Creative Vision Resources. LLC, Neu'

Orleans, Louisiana, its oflìcel's, agellts, successols, and assigns,

shal I

l. Cease and desist fi'orn
(a) Failing and letising to recognize and bargain with Local

I 00. United Labor Unions. as the exclusive representative of all

full-tirne and part-time ho¡rpers it emplo¡'s in the Nerv Orleans,

Lonisiana area.
(b) In any like or I'elated Inanner interfèl'ing rvith. restraining.

or coercing its employees in the exercise of theil rights to selfì'

olganization, to forrn, join. or assist any labor organization. to

balgairr collectively through represetrtatives of their oi¡'rr

choosing, or to engage in concerted activities fol the pulpose of
collective balgaining or othet' tntttual aid or protection' or to
lefiain fì'orn any and all such activities.

2. Take the following affil'mative action necessaty to

etfèctuate the policies ofthe Act.
(a) Grant inrnrediate and firll recognition to Local 100, United

Labor Unions, as the exclusive representative of its fill-time and

part-tirne hoppers and bargain \¡/ith that labor olganization in

good faith.
(b) Within 14 days after sen¿ice by the Region, post at its

lacilities in New Orleans;'Lbtíisiana,' copies of the attached

notice marked ''Appendix."2 Copies of the notice, on fol'Ills
provided by the Regional Director for Region 15, after being

signed by the Respondent's authorized representative, shall be

posted by the Respondent inntediately upon rcceipt and

nrainlained f'or 60 consecutive days in conspicuous places

including all places where notices to employees are customaril¡'
posted. Reasonable steps shall be taken by the Respondent to

ensule that the notices are not altet'ed, defhced, ot'coveted lry atry

other nraterial. ln addition to physical posting of paper notices.

notices shall be distlibuted electronically, such as by enrail,

¡rosting on all intt'allet or intet'net site. and/or othel electt'otlic

rneans. if the Res¡:ondent custontat'ily cotrllnunicates rvith its

crnployees by such nteans. ln the event that. during the llendenc¡'
of'these proceedings, the Respondent has gone out ofbusiness or

closed lhe fàcility invoh,ed in these proceedings, the Respondent

shall duplicate and rnail. at its ou'tr expense, a copy o1-the notice

to all culrent enrployees and l-ortrter enrplol'ees enrplo¡'ed by the

Responclent at atr¡, tinre since June 6,2011.
(c) Within 2l days afier selvice by the Region. lìle u'ith the

Iì.egional Dit ectol' ¿t swolrr certi fication of' a responsible ollicial
o¡r a f'orrl ¡rrovided try the Regional Director attesting to the steps

I Il'this Order is enlorcecl by a.iudgnrent ofthe United Stâtes Court ol'

Appeals- thc words in thc noticc reading "Postcd by Ortler of'the Nalional

I-abor Relations Boarrj'' shall read "Postcd Pursuant 10 a -ltldgnlent ofthe
l-lnited States Courl ol Appe0ls l-nlorcing an Order ol'the National l.abor
Rclations Board."
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CREAl'IVE VISION RESOURCES, LLC

that the Responclent has taken to cornply.
Dated Waslrington, D.C. January 7, 2013

APPENDIX
Notlce ro EltPl-oYEes

Posreo sY OnorR or tur
N¡rto¡lnL L,raon ReLertoNs BoARD

An Agency of the United States Gol'erlrnlent

l'he National Labor Relations Board has found that rve violated

fedelal labor law and has ordeled us to post and abide by this

notice.

FF,DI]RAL LAW GIVES YOU TFIE RIGHT TO

Folnr,.ioin, ol assist a ulriolt
Choose representatives to bargain lvith us otl your be-

half
Act together with othel enrployees lol your benefit and

¡rrotection

29

Choose not to engage in any of these protected activi'
ties.

'We wrLL Nor interfere u'ith, restrain, or coel'ce ont' el.nployees

in the exercise of these lights, gttalanteed to thenl by Section 7

of the National Labor Relations Act.
WE wll-t- Nor fàil and t'etise to balgain collectively and in

good fàith with Local 100, United Labor Unions, as the exclusive
represerrtative of oul tirIl-tirne and part-tinre ho¡lpet's.

Wt wlt-t- Nor in any like or related manner interfere with,
Iestrain, or coerce our employees in the exercise of the riglrts
gualanteed thern by Section 7 ofthe Act.

'Wewllt- grant irnrnediate and full recognition to Local 100,

United Labor Unions, as the exclusive t'epresentative of all

hoppers rve ernploy in the GI'eater New Orleans arca' and will
bargain in good faith rvith that labor orgarrization.

Cn¡¡rlve MsloN Rssouncrs, LLC
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